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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 929
[Docket Nos. AO-341-A6; FV02-929-1A]

Cranberries Grown in the States of
Massachusetts, et al.; Order Amending
Marketing Agreement and Order No.
929

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: This final rule amends the
marketing agreement and order for
cranberries grown in Massachusetts,
Rhode Island, Connecticut, New Jersey,
Wisconsin, Michigan, Minnesota,
Oregon, Washington, and Long Island in
the State of New York. The amendments
are based on those proposed by the
Cranberry Marketing Committee
(Committee), which is responsible for
local administration of the order and
other interested parties representing
cranberry growers and handlers. The
amendments will: Revise the volume
control provisions; add authority for
paid advertising; authorize the
Committee to reestablish districts
within the production area and
reapportion grower membership among
the various districts; clarify the
definition of handle; and incorporate
administrative changes. The
amendments are intended to improve
the operation and functioning of the
cranberry marketing order program.

DATES: Effective Date: February 16,
2005.

FOR FURTHER INFORMATION CONTACT:
Kathleen M. Finn, Marketing Order
Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, 1400
Independence Avenue, SW., STOP
0237, Washington, DC 20250-0237;
telephone: (202) 720-2491, or Fax: (202)

720-8938. Small businesses may request
information on compliance with this
regulation by contacting Jay Guerber,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, 1400 Independence
Avenue, SW., STOP 0237, Washington,
DC 20250-0237; telephone (202) 720—
2491; Fax (202) 720-8938.
SUPPLEMENTARY INFORMATION: Prior
documents in this proceeding: Notice of
Hearing issued on April 23, 2002, and
published in the May 1, 2002, issue of
the Federal Register (67 FR 21854);
Secretary’s Decision on partial
amendments issued on December 4,
2003, and published in the December 12
issue of the Federal Register (68 FR
69343); final order amending order on
partial amendments issued on April 5,
2004, and published in the April 9 issue
of the Federal Register (69 FR 18803);
recommended decision on remainder of
amendments issued on April 21, 2004,
and published in the April 28 issue of
the Federal Register (69 FR 23330); and
Secretary’s decision on remainder
amendments issued on November 30,
2004, and published in the December 1
issue of the Federal Register (69 FR
69995).

This administrative action is governed
by the provisions of sections 556 and
557 of Title 5 of the United States Code
and, therefore, is excluded from the
requirements of Executive Order 12866.

Preliminary Statement

This final rule was formulated based
on the record of a public hearing held
in Plymouth, Massachusetts on May 20
and 21, 2002; in Bangor, Maine on May
23, 2002; in Wisconsin Rapids,
Wisconsin on June 3 and 4, 2002; and
in Portland, Oregon on June 6, 2002.
The hearing was held to consider the
proposed amendment of Marketing
Agreement and Order No. 929,
regulating the handling of cranberries
grown in the States of Massachusetts,
Rhode Island, Connecticut, New Jersey,
Wisconsin, Michigan, Minnesota,
Oregon, Washington, and Long Island in
the State of New York, hereinafter
referred to collectively as the “order.”
The hearing was held pursuant to the
provisions of the Agricultural Marketing
Agreement Act of 1937, as amended (7
U.S.C. 601 et seq.), hereinafter referred
to as the “Act,” and the applicable rules
of practice and procedure governing the
formulation of marketing agreements

and marketing orders (7 CFR part 900).
The notice of hearing contained
numerous proposals submitted by the
Committee, other interested parties and
one proposed by the Agricultural
Marketing Service (AMS). This action
adopts the remaining potion of
proposed amendments listed in the
Notice of Hearing that were not
expedited in a previous proceeding.
The amendments included in this
decision will: Authorize the Committee
to reestablish districts within the
production area and reapportion grower
membership among the various
districts; simplify criteria considered
and set forth more appropriate dates in
establishing the Committee’s marketing
policy; revise the formula for calculating
sales histories under the producer
allotment program; allow compensation
of sales history for catastrophic events
that impact a grower’s crop; remove
specified dates relating to when
information is required to be filed by
growers/handlers in order to issue
annual allotments; clarify how the
Committee allocates unused allotment
to handlers; allow growers who decide
not to grow a crop flexibility in deciding
what to do with their allotment; allow
growers to transfer allotment during a
year of volume regulation; authorize the
implementation of the producer
allotment and withholding programs in
the same year; require specific authority
to exempt fresh, organic or other forms
of cranberries from order provisions;
allow for greater flexibility in
establishing other outlets for excess
cranberries; update and streamline the
withholding volume control provisions;
modify the buy-back provisions under
the withholding volume control
provisions; add authority for paid
advertising under the research and
development provision of the order;
modify the definition of handle to
clarify that transporting fresh
cranberries to foreign countries is
considered handling and include the
temporary cold storage or freezing of
withheld cranberries as an exemption
from handling; relocate some reporting
provisions to a more suitable provision
and streamline the language relating to
verification of reports and records; and
delete an obsolete provision from the
order relating to preliminary regulation.
The Fruit and Vegetable Programs of
AMS proposed to allow such changes as
may be necessary to the order, if any of
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the proposed amendments are adopted,
so that all of the order’s provisions
conform to the effectuated amendments.

Upon the basis of evidence
introduced at the hearing, a Secretary’s
decision was issued on December 1,
2004, directing that a referendum be
conducted during the period December
13 to December 27, 2004, among
growers and processors of cranberries to
determine whether they favored the
proposed amendments to the order. In
the referendum, all amendments were
favored by more than two-thirds of the
growers voting in the referendum by
number or by volume. Processors
representing more than 50 percent of the
cro%also approved the amendments.

The amended marketing agreement
was mailed to all cranberry handlers in
the production area for their approval.
The marketing agreement was approved
by handlers representing more than 50
percent of the volume of cranberries
handled by all handlers during the
representative period of September 1,
2003, through August 31, 2004.

Small Business Considerations

Pursuant to the requirements set forth
in the Regulatory Flexibility Act (RFA),
AMS has considered the economic
impact of this action on small entities.
Accordingly, AMS has prepared this
final regulatory flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions so that
small businesses will not be unduly or
disproportionately burdened. Marketing
orders and amendments thereto are
unique in that they are normally
brought about through group action of
essentially small entities for their own
benefit. Thus, both the RFA and the Act
are compatible with respect to small
entities.

Small agricultural producers have
been defined by the Small Business
Administration (SBA) (13 CFR 121.201)
as those having annual receipts of less
than $750,000. Small agricultural
service firms, which include handlers
regulated under the order, are defined as
those with annual receipts of less than
$5,000,000.

Interested persons were invited to
present evidence at the hearing on the
probable regulatory and informational
impact of the proposed amendments on
small businesses. The record indicates
that these amendments will not result in
additional regulatory requirements
being imposed on some cranberry
growers and handlers.

There are about 20 handlers currently
regulated under Marketing Order No.
929. In addition, the record indicates
that there are about 1,250 producers of

cranberries in the current production
area.

Based on recent years’ price and sales
levels, AMS finds that nearly all of the
cranberry producers and some of the
handlers are considered small under the
SBA definition. In 2001, a total of
34,300 acres were harvested with an
average U.S. yield per acre of 156.2
barrels. Grower prices in 2001 averaged
$22.90 per barrel. Average total annual
grower receipts for 2001 are estimated at
$153,375 per grower. However, there are
some growers whose estimated sales
would exceed the $750,000 threshold.
Thus, these amendments will apply
almost exclusively to small entities.

Five handlers handle over 97 percent
of the cranberry crop. Using Committee
data on volumes handled, AMS has
determined that none of these handlers
qualify as small businesses under SBA’s
definition. The remainder of the crop is
marketed by about a dozen grower-
handlers who handle their own crops.
Dividing the remaining 3 percent of the
crop by these grower-handlers, all
would be considered small businesses.

This action amends the order to:
Authorize the Committee to reestablish
districts within the production area and
reapportion grower membership among
the various districts; simplify criteria
considered and set forth more
appropriate dates in establishing the
Committee’s marketing policy; revise
the formula for calculating sales
histories under the producer allotment
program; allow compensation of sales
history for catastrophic events that
impact a grower’s crop; remove
specified dates relating to when
information is required to be filed by
growers/handlers in order to issue
annual allotments; clarify how the
Committee allocates unused allotment
to handlers; allow growers who decide
not to grow a crop flexibility in deciding
what to do with their allotment; allow
growers to transfer allotment during a
year of volume regulation; authorize the
implementation of the producer
allotment and withholding programs in
the same year; require specific dates for
recommending volume regulation; add
specific authority to exempt fresh,
organic or other forms of cranberries
from order provisions; allow for greater
flexibility in establishing other outlets
for excess cranberries; update and
streamline the withholding volume
control provisions; modify the buy-back
provisions under the withholding
volume control provisions; add
authority for paid advertising under the
research and development provision of
the order; modify the definition of
handle to clarify that transporting fresh
cranberries to foreign countries is

considered handling and include the
temporary cold storage or freezing of
withheld cranberries as an exemption
from handling; relocate some reporting
provisions to a more suitable provision
and streamline the language relating to
verification of reports and records; and
delete an obsolete provision from the
order relating to preliminary regulation.

Reestablishment of Districts and
Reapportionment of Grower
Membership Among the Districts

The amendment to authorize the
Committee to reestablish and/or
reapportion districts will give the
Committee greater flexibility in
responding to changes in grower
demographics and district significance
in the future. This authority will allow
the Committee to recommend changes
through informal rulemaking rather than
through an order amendment. The
amendment includes specific criteria to
be considered prior to making any
recommendations.

This authority does not change the
districts. It only authorizes the
Committee to recommend changes more
efficiently. No additional administrative
costs are anticipated with this
amendment.

Development of Marketing Policy

Section 929.46 of the order requires
the Committee to develop a marketing
policy each year as soon as practicable
after August 1. In its marketing policy,
the Committee projects expected supply
and market conditions for the upcoming
season. The marketing policy should be
adopted before any recommendation for
regulation, as it serves to inform USDA
and the industry, in advance of the
marketing of the crop, of the
Committee’s plans for regulation and
the bases therefore. Handlers and
growers can then plan their operations
in accordance with the marketing
policy.

The Committee is currently required
to consider nine criteria in developing
its marketing policy. The criteria
include such items as expected
production, expected demand
conditions, and inventory levels. The
amendment will remove the criteria not
considered to be relevant in making a
decision on the need for volume
regulation.

The marketing order section of the
order also states that the Committee
must estimate the marketable quantity
necessary to establish a producer
allotment program by May 1, and must
submit its marketing policy to USDA
after August 1. These dates are
inconsistent with the dates by which the
Committee must recommend a volume
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regulation (if one or both are deemed
necessary) for the upcoming crop. This
amendment will remove both dates.

These changes are non-substantive in
nature. They remove unnecessary
criteria and obsolete dates from the
order. As such, they will have no
economic impact on growers or
handlers.

Sales History Calculations Under the
Producer Allotment Program

The amendment to modify the
method for calculating sales histories
will provide growers with additional
sales histories to compensate them for
expected increases in yields on newer
acres during a year of volume
regulation, which would result in sales
histories more reflective of actual sales.
This amendment will also allow more
flexibility in recommending changes to
the formula and add the authority to
calculate fresh and processed
cranberries separately.

The amendment to the sales history
calculations will benefit a majority of
growers, especially growers who
planted some or all of their acreage
within the previous 5 years. It will also
help ensure that growers with mature
acres who also have newer acreage and
growers with only newer acres are
treated equitably.

During the 2000 volume regulation,
many growers, particularly those with
acreage 4 years old or less, indicated
that the method of sales history
calculation placed them at a
disadvantage because they realized
more production on their acreage than
their sales history indicated. With the
volume of new acres within the
industry, this would affect many
Growers.

The Committee determined that
something needed to be done to address
the concerns associated in the 2000 crop
year with growers with newer acreage.
The Committee discussed a number of
approaches for estimating sales history
on new acres. One suggestion was to
allow growers with newer acreage to
add a percentage of the State average
yield to their sales history each year up
to the fourth year. The example
presented was that acreage being
harvested for the second time during a
year of volume regulation would receive
a sales history that was 25 percent of the
State average yield, a third year harvest
would receive 50 percent of State
average yield, and a fourth year harvest
would receive 75 percent of State
average yield. Although this method
would address some of the problems
experienced in 2000, it was determined
that the method established by this
action would be simpler and more

practical for growers to obtain the most
realistic sales history.

This action addresses grower
concerns regarding determination of
their sales histories. The method
provides additional sales history for
growers with newer acres to account for
increased yields for each growing year
up to the fifth year by factoring in
appropriate adjustments to reflect
rapidly increasing production during
initial harvests. The adjustments are in
the form of additional sales histories
based on the year of planting.

An appeals process will be
established in crop years when volume
regulation is used for growers to request
a redetermination of their sales
histories. For the 2000-2001 volume
regulation, over 250 appeals were
received by the appeals subcommittee
(the first level of review for appeals). In
2001-2002, a total of 49 appeals were
filed. The decrease in appeals filed was
a direct result of the formula for
calculating sales histories that was
implemented in 2001. This amendment
represents a generic version of the
formula that was used in 2001.

This amendment will not impose any
immediate regulations on large or small
growers and handlers. It will only
modify the formula for calculating sales
histories in the event volume
regulations are implemented in the
future. This amendment will benefit
small businesses by allowing them more
flexibility in receiving a more equitable
sales history if volume regulations are
recommended and implemented in
future years. Growers and handlers will
know specifically how sales histories
are calculated so they can be informed
and business decisions can be made
ahead of the future season.

The amendment also includes that
sales histories, starting with the crop
year following adoption of this
amendment, will be calculated
separately for fresh and processed
cranberries. Fresh and organic fruit were
exempt from the 2000 and 2001 volume
regulations because it was determined
that they did not contribute to the
surplus. In both years, fresh fruit sales
were deducted from sales histories and
each grower’s sales history represented
processed sales only. To have sales
histories more reflective of sales, the
Committee proposed calculating
separate sales histories for fresh and
processed cranberries. Also, in future
years, fresh cranberry sales could
contribute to the surplus. This
amendment makes sales history
calculations more equitable.

These changes will have a positive
effect on all growers and handlers
because they will result in a more

equitable allocation of the marketable
quantity among growers. The
amendment will be favorable to both
large and small entities.

Catastrophic Events That Impact
Growers’ Sales Histories

The amendment will provide more
flexibility in the provision under the
sales history calculations that
compensates growers with additional
sales histories for losses on acreage due
to forces beyond the grower’s control.

The current provisions require that if
a grower has no commercial sales from
acreage for 3 consecutive crop years due
to forces beyond the grower’s control,
the Committee shall compute a level of
commercial sales for the fourth year for
that acreage using an estimated
production.

The record revealed that this
provision was too stringent as
evidenced by only one grower meeting
these criteria in two years of volume
regulation.

The amendment will authorize the
Committee to recommend rules and
regulations to allow for adjustments of
a grower’s sales history to compensate
for catastrophic events that impact a
grower’s crop. The Committee will
recommend procedures and guidelines
to be followed in each year a volume
regulation is implemented. The
amendment will have a positive impact
on both large and small growers as the
Committee would be in a position to
compensate more growers who
experienced losses due to catastrophic
events than the current order provides.

Remove Specified Dates Relating To
Issuing Annual Allotments

The order currently provides that
when a producer allotment regulation is
implemented, USDA establishes an
allotment percentage equal to the
marketable quantity divided by the total
of all growers’ sales histories. The
allotment percentage is then applied to
each grower’s sales history to determine
that individual’s annual allotment. All
growers must file an AL—1 form with the
Committee on or before April 15 of each
year in order to receive their annual
allotments. The Committee is required
to notify each handler of the annual
allotment that can be handled for each
grower whose crop will be delivered to
such handler on or before June 1.

Experience during the 2000 and 2001
crop years has proven that maintaining
a specified date by which growers are to
file a form to qualify for their allotment
and for the Committee to notify
handlers of their growers’ annual
allotments has been difficult. This
amendment will delete the specified
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dates and allow the Committee to
determine, with the approval of USDA,
more appropriate dates by which
growers are to file forms and the
Committee is to notify handlers of their
growers’ annual allotments. The
Committee would like to have
established dates that the industry can
realistically meet each season when a
volume regulation is implemented.

Because volume regulation was not
recommended until the end of March
during 2000 and 2001, growers had
difficulty in submitting the required
reports in a timely manner.
Additionally, the rulemaking process to
establish the allotment percentage was
not completed by June 1. Therefore, the
Committee was unable to notify
handlers of their growers’ allotment by
the specified deadline. With this
amendment, dates could be established
in line with the timing of the
recommendation and establishment of
volume regulation. Allowing the
Committee to set dates that can
realistically be met by the industry
would better serve the purposes of the
marketing order. Thus, this modification
should benefit the entire industry, both
large and small entities.

This amendment will also clarify the
explanation of how an allotment
percentage is calculated. Currently,
section 929.49(b) states that such
allotment percentage shall equal the
marketable quantity divided by the total
of all growers’ sales histories. It does not
specify that “‘all growers’ sales
histories” include the sales histories
calculated for new growers. This rule
adds a clarification to ensure that total
sales histories (including those of new
growers) are used in this calculation. To
the extent this clarification makes the
terms of the order easier to understand,
it should benefit cranberry growers and
handlers.

This rule also revises the information
to be submitted by growers to qualify for
an annual allotment. Currently, all
growers must qualify for allotment by
filing with the Committee a form
including the following information: (1)
The location of their cranberry
producing acreage from which their
annual allotment will be produced; (2)
the amount of acreage which will be
harvested; (3) changes in location, if
any, of annual allotment; and (4) such
other information, including a copy of
any lease agreement, as is necessary for
the Committee to administer the order.
Such information is gathered by the
Committee on a form specified as the
AL—-1 form.

The amendment will modify these
criteria by not including information
that is not pertinent. Currently, growers

are assigned a grower number and the
amount of acreage on which cranberries
are being produced is maintained. The
location of the cranberry producing
acreage is not maintained. Therefore,
there is no need to specify this
information on the form. It is also
unnecessary to include changes in
location, if any, of growers’ annual
allotment including the lease agreement.
Annual allotment is linked to a grower’s
cranberry producing acreage and, since
the acreage cannot be moved from one
location to another, information on
changes in location is not relevant.
Therefore, the information to be
submitted by growers is revised by
removing the information that the
Committee does not need to operate a
producer allotment program. Other
information that is currently requested
(including identifying the handler(s) to
whom the grower will assign his or her
allotment) will remain unchanged.

The AL—1 form was modified (and
approved by OMB) prior to the 2001
volume regulation. At that time, the
Committee did not include this
information on the form. Therefore,
there is no reporting burden change as
a result of this amendment. This change
removes the unnecessary information
from the order language.

Clarify How the Committee Allocates
Unused Allotment to Handlers

The amendment will change the
method by which the Committee
allocates unused allotment to handlers
having excess cranberries to
proportional distribution of each
handler’s total allotment.

Currently under the producer
allotment volume regulation features of
the order, section 929.49(h) provides
that handlers who receive cranberries
more than the sum of their growers’
annual allotments have “excess
cranberries” and shall notify the
Committee. Handlers who have
remaining unused allotment are
“deficient” and shall notify the
Committee. The Committee shall
equitably distribute unused allotment to
all handlers having excess cranberries.

The proponents testified that there
has been a debate in the industry on the
interpretation of what equitable
distribution means and how it should be
accomplished. To add specificity, the
amendment will replace the words
“equitably distribute” with
‘“proportional to each handler’s total
allotment”.

The proponents testified that the
distribution of unused allotment will
only be given to those handlers who
have excess fruit and are in need of
allotment to cover that fruit. Allotment

is only distributed proportionately to
handlers when there are more requests
for unused allotment than available
unused allotment. In this situation,
handlers will then receive the allotment
in proportion to the volume of
cranberries they handle.

This amendment will have a positive
impact on large and small handlers
since handlers may be able to acquire
the additional allotment they need for
their excess berries than they would
have under the current provisions.

Growers’ Assignment of Allotment if No
Crop Is Produced

The amendment to authorize growers
who choose not to produce a crop in
years of volume regulation to not assign
their allotment to their handler will
provide growers with flexibility to
decide what happens with their unused
allotment. Currently, the order requires
the allotment to go to the handlers.

Prior to implementing this provision,
the Committee would consider what
would happen to the unused allotment
and recommend, with USDA approval,
implementing regulations. This
amendment will benefit growers who
choose not to grow a crop by providing
them with input into the allocation of
that allotment. This amendment should
be favorable to both large and small
growers.

Transfers of Allotment During Years of
Volume Regulation

The amendment will allow growers to
transfer allotment during a year of
volume regulation and allow the sales
history to remain with the lessor when
there is a total or partial lease of
cranberry acreage to another grower.
Currently, growers are not allowed to
transfer allotment to other growers. The
only option available to growers to
accomplish a transfer of allotment is to
complete a lease agreement between the
two growers. This involves filing
paperwork, including signed leases and
only transferring the sales history, not
the allotment. Many of the lease
agreements were initiated during the
two years of volume regulation and
created a burden on Committee staff. It
also made recalculations of growers
sales histories difficult.

This amendment will simplify the
process for growers by authorizing
growers to transfer all or part of his or
her allotment to another grower.
Safeguards are in place to ensure that
the transferred allotment remains with
the same handler unless consent is
provided by both handlers. In addition,
the Committee may establish dates by
which transfers may take place.
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This amendment will be beneficial to
both large and small growers as it
provides flexibility in transferring
allotment.

Implementing Both Forms of Volume
Regulation in the Same Year

The amendment to require
authorizing both forms of volume
regulation in the same year was
proposed in accordance with an
amendment to the Act in November
2001. The amendment specified that
USDA is authorized to implement a
producer allotment program and a
handler withholding program in the
same crop year through informal
rulemaking based on a recommendation
and supporting economic analysis
submitted by the Committee. If such
recommendation is made by the
Committee, it must be made no later
than March 1 of each year. The
amendment would provide additional
flexibility to the Committee when
considering its marketing policy each
year.

This amendment should be favorable
to both large and small entities.

Dates for Recommending Volume
Regulation

The amendment to require the
Committee to recommend a producer
allotment program by March 1 each year
will allow growers to alter their cultural
practices in an efficient manner in the
event that a producer allotment is
implemented. Growers have indicated
that they need to know as soon as
possible whether the Committee is going
to recommend a regulation since a
producer allotment program requires
growers to only deliver a portion of their
crop. The Committee’s decision
influences whether growers can cut
back on purchases of chemicals,
fertilizer or possibly take acreage out of
production. This can result in growers’
savings. The later the decision is made,
the chances are growers will have
already invested these costs on their
acreage.

The amendment to require the
Committee to recommend a handler
withholding program by August 31 each
year will provide the Committee staff
with ample time to prepare reports
based on handler inventory reports and
crop projection data received from the
National Agricultural Statistics Service
(NASS). Because the withholding
program does not impact grower
deliveries, this date is more appropriate
for making an informed decision on
whether to recommend this type of
program.

Another amendment will authorize
both forms of volume regulation to be

implemented each year in accordance
with an amendment to the Act
authorizing such proposal. The
amendment states that if both forms of
volume regulation are recommended, it
should be done by March 1. Therefore,
this amendment will require that if both
forms of regulation are recommended in
the same year that it be recommended
by March 1. The same reasoning for
recommending a producer allotment
alone would apply to this proposed
requirement. Growers need to know as
soon as possible if production costs can
be mitigated if a producer allotment is
recommended. All growers, both large
and small, should benefit from this
change.

Exemptions From Order Provisions

The amendment providing that
specific authority be added to exempt
fresh, organic or other forms of
cranberries from order provisions will
clarify the current language and provide
guidelines for the specific forms or
types of cranberries that could be
exempted.

Fresh and organic cranberries were
exempted from the 2000 and 2001
volume regulations under the minimum
quantity exemption authority of the
order. This amendment will merely
clarify that authority in the order to
ensure that fresh and organic and other
forms of cranberries could be exempted
if warranted in the future. This
amendment should be beneficial to large
and small entities.

Expand Outlets for Excess Cranberries

The amendment to the outlets for
excess cranberries provisions will
broaden the scope of noncommercial
and noncompetitive outlets for excess
cranberries. This amendment will
provide the Committee, with USDA’s
approval, the ability to recognize and
authorize the used of additional or new
noncommercial and/or noncompetitive
outlets for excess cranberries through
informal rulemaking.

Because competitive markets can
change from season to season and new
and different research ideas can be
devised, the Committee will develop
guidelines each year a volume
regulation is recommended that would
be used in determining appropriate
outlets for excess cranberries. This will
benefit growers and handlers by
providing flexibility in determining
outlets. This amendment will be
particularly useful in determining
which foreign markets can be used as
outlets for excess cranberries. Foreign
markets are one area where growth is
occurring and demand is increasing.
Exports of cranberries have increased

from 184,000 barrels in 1988 to 824,000
barrels in 2000. Both large and small
entities should benefit from this
amendment.

General Withholding Provisions

Section 929.54 of the order sets forth
the general parameters pertaining to
withholding regulations. Under this
form of regulation, free and restricted
percentages are established, based on
market needs and anticipated supplies.
The free percentage is applied to
handlers’ acquisitions of cranberries in
a given season. A handler may market
free percentage cranberries in any
chosen manner, while restricted berries
must be withheld from handling.

The withholding provisions of the
order were used briefly over three
decades ago. Although the cranberry
industry has not used the authority for
withholding regulations in quite some
time, the record evidence supports
maintaining this tool for possible future
use. However, substantive changes in
industry practices have rendered
current withholding provisions in need
of revision. Thus, this amendment
updates and streamlines those
provisions.

The record shows that at the time the
withholding provisions were designed,
the cranberry industry was much
smaller, producing and handling much
lower volumes of fruit than it does now.
In 1960, production was about 1.3
million barrels; by 1999, a record 6.3
million barrels were grown. A much
higher percentage of the crop was
marketed fresh—about 40 percent in the
early 1960’s versus less than 10 percent
in recent years.

Changes in harvesting and handling
procedures have been made so the
industry is better able to process higher
volumes of cranberries. Forty years ago,
virtually all cranberries were harvested
dry, and water harvesting was in an
experimental stage of development.
Water harvesting is currently
widespread in certain growing regions;
cranberries harvested under this method
must be handled immediately as they
are subject to rapid deterioration.

In the early 1960’s, handlers acquired
some cranberries that had been
“screened” to remove extraneous
material that was picked up with the
berries as they were being harvested,
and “unscreened” berries from which
the extraneous material (including culls)
had not been removed. The handler
cleaned some of the unscreened berries
immediately upon receipt, while others
were placed in storage and screened just
prior to processing.

The order currently provides that
when a withholding regulation is
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implemented, the restricted percentage
will be applied to the volume of
“screened” berries acquired by
handlers. Since the term ““‘screening” is
obsolete, all references to that term are
being deleted.

The order also currently provides that
withheld cranberries must meet such
quality standards as recommended by
the Committee and established by
USDA. The Federal or Federal-State
Inspection Service must inspect such
cranberries and certify that they meet
the prescribed quality standards. The
intent of these provisions is, again, to
ensure that the withholding regulations
reduce the volume of cranberries in the
marketplace by not allowing culls to be
used to meeting withholding
obligations. The inspection and
certification process is also meant to
assist the Committee in monitoring the
proper disposition of restricted
cranberries, thereby ensuring handler
compliance with any established
withholding requirements.

The need for inspection and
certification of withheld cranberries is
not as great today as in the past.
Additionally, it could be costly,
particularly since most withheld berries
would subsequently be dumped,
generating no revenue for growers or
handlers. The inspection process could
also inordinately slow down handling
operations, and there could be
differential impacts of such
requirements because some handling
facilities operate in ways that lend
themselves to more efficient methods of
pulling representative samples (for
inspection purposes) than others.

Removing the requirements for
mandatory inspection and certification
requirements will allow the industry to
develop alternative safeguards to
achieve its objectives at lower cost.
While the inspection process may be
deemed the best method by the
Committee, this amendment provides
flexibility by allowing the Committee to
consider other, less costly alternatives.

Eliminating the mandatory inspection
under the withholding program and
deleting obsolete terminology will make
the program more flexible for the
industry and allow the Committee to
operate more efficiently. As such, this
amendment should benefit cranberry
growers and handlers by providing an
additional tool they could use in times
of cumbersome oversupply.

Buy-Back Provisions Under the Handler
Withholding Program

Section 929.56 of the order, entitled
“Special provisions relating to withheld
(restricted) cranberries,” sets forth
procedures under which handlers may

have their restricted cranberries released
to them. These provisions are
commonly referred to in the industry as
the buy-back provisions.

Under the current buy-back
provisions, a handler can request the
Committee to release all or a portion of
his or her restricted cranberries for use
as free cranberries. The handler request
has to be accompanied by a deposit
equal to the fair market value of those
cranberries. The Committee then
attempts to purchase as nearly an equal
amount of free cranberries from other
handlers. Cranberries so purchased by
the Committee are transferred to the
restricted percentage and disposed of by
the Committee in outlets that are
noncompetitive to outlets for free
cranberries. The provision that each
handler deposit a fair market price with
the Committee for each barrel of
cranberries released and that the
Committee use such funds to purchase
an equal amount or as nearly an equal
amount as possible of free cranberries is
designed to ensure that the percentage
of berries withheld from handling
remains at the quantity established by
the withholding regulation for the crop
year.

The Committee has the authority to
establish a fair market price for the
release of restricted cranberries under
the buy-back program. The money
deposited with the Committee by
handlers requesting release of their
restricted cranberries is the only money
the Committee has available for
acquiring free cranberries. Thus, the
amount deposited must be equal to the
then current market price or the
Committee will have insufficient funds
to purchase a like quantity of free
cranberries.

The Committee is required to release
the restricted cranberries within 72
hours of receipt of a proper request
(including the deposit of a fair market
value). This release was made automatic
so that handlers will be able to plan
their operations, and very little delay
would be encountered.

If the Committee is unable to
purchase free berries to replace
restricted cranberries that are released
under these provisions, the funds
deposited with the Committee are
required to be returned to all handlers
in proportion to the volume withheld by
each handler.

This amendment authorizes direct
buy-back between handlers. With this
option, a handler will not have to go
through the Committee to have his or
her restricted berries released. Instead,
that handler could arrange for the
purchase of another handler’s free
cranberries directly. All terms,

including the price paid, would be
between the two parties involved and
would not be prescribed by the
Committee. This change will add
flexibility to the order and could offer
a more efficient method of buying back
cranberries. Also, no Committee
administrative costs would be incurred.
Handlers will have the option of using
this method, or they could buy back
their berries through the Committee, as
is currently provided.

There are four criteria the Committee
needs to consider in establishing a fair
market price under the buy-back
program for purchasing restricted
cranberries. These include prices at
which growers are selling their
cranberries to handlers; prices at which
handlers are selling fresh berries to
dealers; prices at which cranberries are
being sold to processors; and prices at
which the Committee has purchased
free berries to replace released restricted
berries.

This action adds two criteria to the
list—the prices at which handlers are
selling cranberry concentrate and
growers’ costs of production. Both of
these items are relevant to consider in
determining a fair market value.
Consideration of these criteria by the
Committee would benefit handlers.

Under the current buy-back
provisions, handlers are required to
deposit with the Committee the full
market value of the berries they are
asking to be released. This decision
proposes a different payment schedule
so that handlers will not have to make
a large cash payment prior to the sale of
their restricted cranberries. Twenty
percent of the total amount would be
due at the time of the request, with an
additional 10 percent due each month
thereafter. This change will facilitate
handlers buying back their restricted
berries by reducing the costs of such a
venture. Thus, handlers should benefit.

If the Committee is unable to
purchase free berries under the buy-
back system, it is currently required to
refund the money back to all handlers
proportionate to the amount each
handler withheld under regulation.
USDA modified that provision to
provide that the money be returned to
the handler who deposited it for
distribution to the growers whose fruit
was sold. This should benefit growers
whose fruit was sold. Additionally, this
change could provide an incentive for
handlers to make available free
cranberries for purchase to replace
restricted cranberries that are released
under the buy-back provisions. For
these reasons, this change should
benefit the cranberry industry.
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Paid Advertising

The amendment to add authority for
paid advertising under the research and
development provisions of the order
will provide the Committee the
flexibility to use paid advertising to
assist, improve, or promote the
marketing, distribution, and
consumption of cranberries in either its
export or domestic programs. The
authority for authorizing paid
advertising under the cranberry
marketing order was added to the Act in
October, 1999.

If a paid advertising program is
recommended by the Committee, it
could entail an increase in assessments
to administer the program, which would
have an impact on handlers. According
to testimony, it is the Committee’s
intent to use paid advertising sparingly
as a means to provide consumers with
relevant information to the health-
related benefits of cranberries. Paid
advertising authority is viewed as an
additional tool available to the
Committee to meet its objectives of
increasing demand and consumption of
cranberries and cranberry products. It is
anticipated that any additional costs
incurred to all handlers, both large and
small, would be outweighed by the
benefits of increasing demand for
cranberries. Any paid advertising
program and increase of assessment
must proceed through notice and
comment rulemaking before it is
implemented.

Definition of Handle

The amendment to modify the
definition of handle under the order
will clarify that the transporting of fresh
cranberries to foreign markets other than
Canada is also considered handling.
This change will merely clarify
language.

The amendment will also modify the
definition by including the cold storage
or freezing of withheld cranberries as an
exemption from handling for the
purpose of temporary cold storage
during periods when withholding
provisions are in effect prior to their
disposal. The provision already applies
this exemption to excess cranberries
under the producer allotment program
and it was determined that handlers
could benefit from this provision under
a withholding program as well. This
will benefit large and small handlers by
allowing temporary storage of withheld
cranberries, which could be critical
during a withholding volume
regulation.

Reporting Requirements

The amendment to modify the
reporting requirements will relocate a

paragraph on a grower reporting
requirement to the section on Reports
for ease of referencing and is only
administrative in nature.

The amendment will also add more
specific information under the grower
reporting provisions to incorporate
additional information necessary from
growers regarding sales history and
transfer of allotment. This will assist the
Committee in assembling the most
accurate and effective information as
possible. Orders with producer
allotment programs are unique in that
specific information is needed from
growers in order to implement a
program. Both large and small growers
benefit from reporting the information
by being provided accurate and timely
sales histories that reflect their
production and allow equitable
allotments to be determined on their
acreage during years of volume
regulation. The failure of growers to file
these reports could be detrimental to
them in the event volume regulations
are implemented. Any additional
reporting requirements resulting from
adoption of this proposed amendment
would be submitted to the Office of
Management and Budget prior to
implementation.

The amendment will also include that
handlers report on the quantities of
excess cranberries as well as withheld
cranberries. This is a clarification and
administrative in nature. The
amendment will also simplify and
clarify the provision on verification of
reports. The amendment should be
favorable to large and small growers.

Obsolete Provision

The amendment to delete an obsolete
provision relating to preliminary
regulation is administrative in nature.
There would be no impact on growers
or handlers.

Amendments Not Recommended for
Adoption

Four proposed amendments were not
recommended for adoption. Therefore,
there would be no economic impact
resulting from such proposals.

All of these changes are designed to
enhance the administration and
functioning of the marketing agreement
and order to the benefit of the industry.
Accordingly, it is determined that the
benefits of implementing these
amendments will outweigh any
associated costs. Costs are not
anticipated to be significant.

Paperwork Reduction Act

In accordance with the Paperwork
Reduction Act of 1980 (44 FR U.S.C.
35), any reporting and recordkeeping

provisions that would be generated by
implementing the proposed
amendments would be submitted to the
Office of Management and Budget
(OMB).

The collection of information under
the marketing order would not be
affected by these amendments to the
marketing order. Current information
collection requirements for part 929 are
approved under OMB No. 0581-0189,
Generic OMB Fruit Crops.

As with all Federal marketing order
programs, reports and forms are
periodically reviewed to reduce
information requirements and
duplication by industry and public
sector agencies.

The Department has not identified
any relevant Federal rules that
duplicate, overlap or conflict with this
rule. These amendments are designed to
enhance the administration and
functioning of the marketing order to
the benefit of the industry.

Committee meetings to consider order
amendments as well as the hearing
dates were widely publicized
throughout the cranberry industry, and
all interested persons were invited to
attend the meetings and the hearing and
participate in Committee deliberations
on all issues. All Committee meetings
and the hearing were public forums and
all entities, both large and small, were
able to express views on these issues.

Civil Justice Reform

The amendments herein have been
reviewed under Executive Order 12988,
Civil Justice Reform. They are not
intended to have retroactive effect. The
amendments will not preempt any State
or local laws, regulations, or policies,
unless they present an irreconcilable
conflict with the amendments.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file
with USDA a petition stating that the
order, any provision of the order, or any
obligation imposed in connection with
the order is not in accordance with law
and request a modification of the order
or to be exempted therefrom. A handler
is afforded the opportunity for a hearing
on the petition. After the hearing USDA
would rule on the petition. The Act
provides that the district court of the
United States in any district in which
the handler is an inhabitant, or has his
or her principal place of business, has
jurisdiction to review USDA’s ruling on
the petition, provided an action is filed
not later than 20 days after date of the
entry of the ruling.
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Order Amending the Order Regulating
the Handling of Cranberries Grown in
Massachusetts, Rhode Island,
Connecticut, New Jersey, Wisconsin,
Michigan, Minnesota, Oregon,
Washington, and Long Island in the
State of New York

Findings and Determinations

The findings and determinations
hereinafter set forth are supplementary
and in addition to the findings and
determinations previously made in
connection with the issuance of the
order; and all of said previous findings
and determinations are hereby ratified
and affirmed, except insofar as such
findings and determinations may be in
conflict with the findings and
determinations set forth herein.

(a) Findings and determinations upon
the basis of the hearing record.

Pursuant to the provisions of the
Agricultural Marketing Agreement Act
of 1937, as amended (7 U.S.C. 601 et
seq.), and the applicable rules of
practice and procedure effective
thereunder (7 CFR part 900), a public
hearing was held upon the proposed
amendments to the Marketing
Agreement and Order No. 929 (7 CFR
part 929), regulating the handling of
cranberries grown in Massachusetts,
Rhode Island, Connecticut, New Jersey,
Wisconsin, Michigan, Minnesota,
Oregon, Washington, and Long Island in
the State of New York.

Upon the basis of the evidence
introduced at such hearing and the
record thereof, it is found that:

(1) The marketing agreement and
order, as amended, and as hereby
further amended, and all of the terms
and conditions thereof, will tend to
effectuate the declared policy of the Act;

(2) The marketing agreement and
order, as amended, and as hereby
further amended, regulate the handling
of cranberries grown in the production
area in the same manner as, and is
applicable only to persons in the
respective classes of commercial and
industrial activity specified in the
marketing order upon which hearings
have been held;

(3) The marketing agreement and
order, as amended, and as hereby
further amended, are limited in
application to the smallest regional
production area which is practicable,
consistent with carrying out the
declared policy of the Act, and the
issuance of several orders applicable to
subdivisions of the production area
would not effectively carry out the
declared policy of the Act;

(4) The marketing agreement and
order, as amended and as hereby further
amended, prescribe, insofar as

practicable, such different terms
applicable to different parts of the
production area as are necessary to give
due recognition to the differences in the
production and marketing of cranberries
grown in the production area; and

(5) All handling of cranberries grown
in the production area is in the current
of interstate or foreign commerce or
directly burdens, obstructs, or affects
such commerce.

(b) Additional findings.

It is necessary and in the public
interest to make these amendments to
the order effective not later than one day
after publication in the Federal
Register.

A later effective date would
unnecessarily delay implementation of
the amendments modifying the
Committee’s marketing policy and sales
histories which will soon be under
consideration for the upcoming season
by the Committee. Therefore, making
the effective date one day after
publication in the Federal Register will
allow the amendments, which are
expected to be beneficial to the
industry, to be implemented as soon as
possible.

In view of the foregoing, it is hereby
found and determined that good cause
exists for making these amendments
effective one day after publication in the
Federal Register, and that it would be
contrary to the public interest to delay
the effective date for 30 days after
publication in the Federal Register
(Administrative Procedure Act; 5 U.S.C.
551-559).

(c) Determinations. It is hereby
determined that:

(1) Handlers (excluding cooperative
associations of producers who are not
engaged in processing, distributing, or
shipping cranberries covered by the
order as hereby amended) who, during
the period September 1, 2003, through
August 31, 2004, handled 50 percent or
more of the volume of such cranberries
covered by said order, as hereby
amended, have signed an amended
marketing agreement; and

(2) The issuance of this amendatory
order is favored or approved by at least
two-thirds of the producers who
participated in a referendum on the
question of approval and who, during
the period September 1, 2003, through
August 31, 2004 (which has been
deemed to be a representative period),
have been engaged within the
production area in the production of
such cranberries, such producers having
also produced for market at least two-
thirds of the volume of such commodity
represented in the referendum.

(3) The issuance of this amendatory
order is favored or approved by

processors who, during the period
September 1, 2003, through August 31,
2004 (which has been deemed to be a
representative period), have engaged in
canning or freezing cranberries for
market and have frozen or canned more
than 50 percent of the total volume of
cranberries regulated which were
canned or frozen within the production
area.

Order Relative to Handling

It is therefore ordered, that on and
after the effective date hereof, all
handling of cranberries grown in
Massachusetts, Rhode Island,
Connecticut, New Jersey, Wisconsin,
Michigan, Minnesota, Oregon,
Washington, and Long Island in the
State of New York, shall be in
conformity to, and in compliance with,
the terms and conditions of the said
order as hereby amended as follows:

The provisions of the proposed
marketing agreement and order further
amending the order contained in the
Secretary’s Decision issued by the
Administrator on November 30, 2004,
and published in the Federal Register
on December 1, 2004, shall be and are
the terms and provisions of this order
amending the order and are set forth in
full herein.

List of Subjects in 7 CFR Part 929

Cranberries, Marketing agreements,
Reporting and recordkeeping
requirements.

m For the reasons set forth in the
preamble, 7 CFR part 929 is amended as
follows:

PART 929—CRANBERRIES GROWN IN
THE STATES OF MASSACHUSETTS,
RHODE ISLAND, CONNECTICUT, NEW
JERSEY, WISCONSIN, MICHIGAN,
MINNESOTA, OREGON,
WASHINGTON, AND LONG ISLAND IN
THE STATE OF NEW YORK

m 1. The authority citation for 7 CFR part
929 continues to read as follows:

Authority: 7 U.S.C. 601-674.

m 2. Amend § 929.10 by revising
paragraphs (a)(2) and (b)(4) to read as
follows:

§929.10 Handle.

(a) * *x %

(2) To sell, consign, deliver, or
transport (except as a common or
contract carrier of cranberries owned by
another person) fresh cranberries or in
any other way to place fresh cranberries
in the current of commerce within the
production area or between the
production area and any point outside
thereof.
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(b) * % %

(4) The cold storage or freezing of
excess or restricted cranberries for the
purpose of temporary storage during
periods when an annual allotment
percentage and/or a handler
withholding program is in effect prior to
their disposal, pursuant to §§929.54 or
929.59.

m 3. Add anew §929.28 to read as
follows:

§929.28 Redistricting and
Reapportionment.

(a) The committee, with the approval
of the Secretary, may reestablish
districts within the production area and
reapportion membership among the
districts. In recommending such
changes, the committee shall give
consideration to:

(1) The relative volume of cranberries
produced within each district.

(2) The relative number of cranberry
producers within each district.

(3) Cranberry acreage within each
district.

(4) Other relevant factors.

(b) The committee may establish, with
the approval of the Secretary, rules and
regulations for the implementation and
operation of this section.

m 4. Amend § 929.45 by revising
paragraph (a) to read as follows:

§929.45 Research and development.

(a) The committee, with the approval
of the Secretary, may establish or
provide for the establishment of
production research, marketing
research, and market development
projects, including paid advertising,
designed to assist, improve, or promote
the marketing, distribution,
consumption, or efficient production of
cranberries. The expense of such
projects shall be paid from funds
collected pursuant to §929.41, or from
such other funds as approved by the

Secretary.
* * * * *

m 5. Revise § 929.46 to read as follows:

§929.46 Marketing policy.

Each season prior to making any
recommendation pursuant to § 929.51,
the committee shall submit to the
Secretary a report setting forth its
marketing policy for the crop year. Such
marketing policy shall contain the
following information for the current
crop year:

(a) The estimated total production of
cranberries;

(b) The expected general quality of
such cranberry production;

(c) The estimated carryover, as of
September 1, of frozen cranberries and
other cranberry products;

(d) The expected demand conditions
for cranberries in different market
outlets;

(e) The recommended desirable total
marketable quantity of cranberries
including a recommended adequate
carryover into the following crop year of
frozen cranberries and other cranberry
products;

(f) Other factors having a bearing on
the marketing of cranberries.

§929.47 [Removed]

m 6. Remove §929.47.
m 7. Revise §929.48 to read as follows:

§929.48 Sales history.

(a) A sales history for each grower
shall be computed by the committee in
the following manner:

(1) For growers with acreage with 6 or
more years of sales history, the sales
history shall be computed using an
average of the highest four of the most
recent six years of sales.

(2) For growers with 5 years of sales
history from acreage planted or
replanted 2 years prior to the first
harvest on that acreage, the sales history
is computed by averaging the highest 4
of the 5 years.

(3) For growers with 5 years of sales
history from acreage planted or
replanted 1 year prior to the first harvest
on that acreage, the sales history is
computed by averaging the highest 4 of
the 5 years and in a year prior to a year
of a producer allotment volume
regulation shall be adjusted as provided
in paragraph (a)(6) of this section.

(4) For a grower with 4 years or less
of sales history, the sales history shall
be computed by dividing the total sales
from that acreage by 4 and in a year
prior to a year of a producer allotment
volume regulation shall be adjusted as
provided in paragraph (a)(6) of this
section.

(5) For growers with acreage having
no sales history, or for the first harvest
of replanted acres, the sales history will
be the average first year yields
(depending on whether first harvested 1
or 2 years after planting or replanting)
as established by the committee and
multiplied by the number of acres.

(6) In a year prior to a year of a
producer allotment volume regulation,
in addition to the sales history
computed in accordance with
paragraphs (a)(3) and (a)(4) of this
section, additional sales history shall be
assigned to growers using the formula
x=(a=b)c. The letter “x”’ constitutes the
additional number of barrels to be
added to the grower’s sales history. The
value “a” is the expected yield for the
forthcoming year harvested acreage as
established by the committee. The value

“b” is the total sales from that acreage
as established by the committee divided
by four. The value “c” is the number of
acres planted or replanted in the
specified year. For acreage with five
years of sales history: a = the expected
yield for the forthcoming sixth year
harvested acreage (as established by the
committee); b = an average of the most
recent 4 years of expected yields (as
established by the committee); and c =
the number of acres with 5 years of sales
history.

(b) A new sales history shall be
calculated for each grower after each
crop year, using the formulas
established in paragraph (a) of this
section, or such other formula(s) as
determined by the committee, with the
approval of the Secretary.

(c) The committee, with the approval
of the Secretary, may adopt regulations
to change the number and identity of
years to be used in computing sales
histories, including the number of years
to be used in computing the average.
The committee may establish, with the
approval of the Secretary, rules and
regulations necessary for the
implementation and operation of this
section.

(d) Sales histories, starting with the
crop year following adoption of this
part, shall be calculated separately for
fresh and processed cranberries. The
amount of fresh fruit sales history may
be calculated based on either the
delivered weight of the barrels paid for
by the handler (excluding trash and
unusable fruit) or on the weight of the
fruit paid for by the handler after
cleaning and sorting for the retail
market. Handlers using the former
calculation shall allocate delivered fresh
fruit subsequently used for processing to
growers’ processing sales. Fresh fruit
sales history, in whole or in part, may
be added to process fruit sales history
with the approval of the committee in
the event that the grower’s fruit does not
qualify as fresh fruit at delivery.

(e) The committee may recommend
rules and regulations, with the approval
of the Secretary, to adjust a grower’s
sales history to compensate for
catastrophic events that impact the
grower’s crop.

m 8. Revise § 929.49 to read as follows:

929.49 Marketable quantity, allotment
percentage, and annual allotment.

(a) Marketable quantity and allotment
percentage. If the Secretary finds, from
the recommendation of the committee
or from other available information, that
limiting the quantity of cranberries
purchased from or handled on behalf of
growers during a crop year would tend
to effectuate the declared policy of the
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Act, the Secretary shall determine and
establish a marketable quantity for that
Ccrop year.

(b) The marketable quantity shall be
apportioned among growers by applying
the allotment percentage to each
grower’s sales history, established
pursuant to § 929.48. Such allotment
percentage shall be established by the
Secretary and shall equal the marketable
quantity divided by the total of all
growers’ sales histories including the
estimated total sales history for new
growers. Except as provided in
paragraph (g) of this section, no handler
shall purchase or handle on behalf of
any grower cranberries not within such
grower’s annual allotment.

(c) In any crop year in which the
production of cranberries is estimated
by the committee to be equal to or less
than its recommended marketable
quantity, the committee may
recommend that the Secretary increase
or suspend the allotment percentage
applicable to that year. In the event it is
found that market demand is greater
than the marketable quantity previously
set, the committee may recommend that
the Secretary increase such quantity.

(d) Issuance of annual allotments.
The committee shall require all growers
to qualify for such allotment by filing
with the committee a form wherein
growers include the following
information:

(1) The amount of acreage which will
be harvested;

(2) A copy of any lease agreement
covering cranberry acreage;

(3) The name of the handler(s) to
whom their annual allotment will be
delivered;

(4) Such other information as may be
necessary for the implementation and
operation of this section.

(e) On or before such date as
determined by the committee, with the
approval of the Secretary, the committee
shall issue to each grower an annual
allotment determined by applying the
allotment percentage established
pursuant to paragraph (b) of this section
to the grower’s sales history.

(f) On or before such date as
determined by the committee, with the
approval of the Secretary, in which an
allotment percentage is established by
the Secretary, the committee shall notify
each handler of the annual allotment
that can be handled for each grower
whose total crop will be delivered to
that handler. In cases where a grower
delivers a crop to more than one
handler, the grower must specify how
the annual allotment will be
apportioned among the handlers. If a
grower does not specify how their
annual allotment is to be apportioned

among the handlers, the Committee will
apportion such annual allotment
equally among those handlers they are
delivering their crop to.

(g) Growers who do not produce
cranberries equal to their computed
annual allotment shall transfer their
unused allotment to such growers’
handlers unless it is transferred to
another grower in accordance with
§929.50(b) or if it is not assigned in
accordance with paragraph (i) of this
section. The handler shall equitably
allocate the unused annual allotment to
growers with excess cranberries who
deliver to such handler. Unused annual
allotment remaining after all such
transfers have occurred shall be
reported and transferred to the
committee by such date as established
by the committee with the approval of
the Secretary.

(h) Handlers who receive cranberries
more than the sum of their growers’
annual allotments have “excess
cranberries,” pursuant to § 929.59, and
shall so notify the committee. Handlers
who have remaining unused allotment
pursuant to paragraph (g) of this section
are ‘“deficient” and shall so notify the
committee. The committee shall allocate
unused allotment to all handlers having
excess cranberries, proportional to each
handler’s total allotment.

(i) Growers who decide not to grow a
crop, during any crop year in which a
volume regulation is in effect, may
choose not to assign their allotment to
a handler.

(j) The committee may establish, with
the approval of the Secretary, rules and
regulations necessary for the
implementation and operation of this
section.

m 9. Revise § 929.50 to read as follows:

§929.50 Transfers of Sales Histories and
Annual Allotments.

(a) Leases and sales of cranberry
acreage. (1) Total or partial lease of
cranberry acreage. When total or partial
lease of cranberry acreage occurs, sales
history attributable to the acreage being
leased shall remain with the lessor.

(2) Total sale of cranberry acreage.
When there is a sale of a grower’s total
cranberry producing acreage, the
committee shall transfer all owned
acreage and all associated sales history
to such acreage to the buyer. The seller
and buyer shall file a sales transfer form
providing the committee with such
information as may be requested so that
the buyer will have immediate access to
the sales history computation process.

(3) Partial sale of cranberry acreage.
When less than the total cranberry
producing acreage is sold, sales history
associated with that portion of the

acreage being sold shall be transferred
with the acreage. The seller shall
provide the committee with a sales
transfer form containing, but not limited
to the distribution of acreage and the
percentage of sales history, as defined in
§929.48(a)(1), attributable to the acreage
being sold.

(4) No sale of cranberry acreage shall
be recognized unless the committee is
notified in writing.

(b) Allotment Transfers. During a year
of volume regulation, a grower may
transfer all or part of his/her allotment
to another grower. If a lease is in effect
the lessee shall receive allotment from
lessor attributable to the acreage leased.
Provided, That the transferred allotment
shall remain assigned to the same
handler and that the transfer shall take
place prior to a date to be recommended
by the Committee and approved by the
Secretary. Transfers of allotment
between growers having different
handlers may occur with the consent of
both handlers.

(c) The committee may establish, with
the approval of the Secretary, rules and
regulations, as needed, for the
implementation and operation of this
section.

m 10. Revise § 929.51 to read as follows:

§929.51 Recommendations for regulation.

(a) Except as otherwise provided in
paragraph (b) of this section, if the
committee deems it advisable to
regulate the handling of cranberries in
the manner provided in § 929.52, it shall
so recommend to the Secretary by the
following appropriate dates:

(1) An allotment percentage
regulation must be recommended by no
later than March 1;

(2) A handler withholding program
must be recommended by not later than
August 31. Such recommendation shall
include the free and restricted
percentages for the crop year;

(3) If both programs are recommended
in the same year, the Committee shall
submit with its recommendation an
economic analysis to the USDA prior to
March 1 of the year in which the
programs are recommended.

(b) An exception to the requirement in
paragraph (a)(1) of this section may be
made in a crop year in which, due to
unforeseen circumstances, a producer
allotment regulation is deemed
necessary subsequent to the March 1
deadline.

(c) In arriving at its recommendations
for regulation pursuant to paragraph (a)
of this section, the committee shall give
consideration to current information
with respect to the factors affecting the
supply of and demand for cranberries
during the period when it is proposed
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that such regulation should be imposed.
With each such recommendation for
regulation, the committee shall submit
to the Secretary the data and
information on which such
recommendation is based and any other
information the Secretary may request.
W 11. Revise § 929.52 to read as follows:

§929.52 lIssuance of regulations.

(a) The Secretary shall regulate, in the
manner specified in this section, the
handling of cranberries whenever the
Secretary finds, from the
recommendations and information
submitted by the committee, or from
other available information, that such
regulation will tend to effectuate the
declared policy of the Act. Such
regulation shall limit the total quantity
of cranberries which may be handled
during any fiscal period by fixing the
free and restricted percentages, applied
to cranberries acquired by handlers in
accordance with § 929.54, and/or by
establishing an allotment percentage in
accordance with §929.49.

(b) The committee shall be informed
immediately of any such regulation
issued by the Secretary, and the
committee shall promptly give notice
thereof to handlers.

W 12. Revise § 929.54 to read as follows:

§929.54 Withholding.

(a) Whenever the Secretary has fixed
the free and restricted percentages for
any fiscal period, as provided for in
§929.52(a), each handler shall withhold
from handling a portion of the
cranberries acquired during such
period. The withheld portion shall be
equal to the restricted percentage
multiplied by the volume of marketable
cranberries acquired. Such withholding
requirements shall not apply to any lot
of cranberries for which such
withholding requirement previously has
been met by another handler in
accordance with §929.55.

(b) The committee, with the approval
of the Secretary, shall prescribe the
manner in which, and date or dates
during the fiscal period by which,
handlers shall have complied with the
withholding requirements specified in
paragraph (a) of this section.

(c) Withheld cranberries may meet
such standards of grade, size, quality, or
condition as the committee, with the
approval of the Secretary, may
prescribe. The Federal or Federal-State
Inspection Service may inspect all such
cranberries. A certificate of such
inspection shall be issued which shall
include the name and address of the
handler, the number and type of
containers in the lot, the location where
the lot is stored, identification marks

(including lot stamp, if used), and the
quantity of cranberries in such lot that
meet the prescribed standards. Promptly
after inspection and certification, each
such handler shall submit to the
committee a copy of the certificate of
inspection issued with respect to such
cranberries.

(d) Any handler who withholds from
handling a quantity of cranberries in
excess of that required pursuant to
paragraph (a) of this section shall have
such excess quantity credited toward
the next fiscal year’s withholding
obligation, if any—provided that such
credit shall be applicable only if the
restricted percentage established
pursuant to § 929.52 was modified
pursuant to § 929.53; to the extent such
excess was disposed of prior to such
modification; and after such handler
furnishes the committee with such
information as it prescribes regarding
such withholding and disposition.

(e) The Committee, with the approval
of the Secretary, may establish rules and
regulations necessary and incidental to
the administration of this section.

m 13. Revise § 929.56 to read as follows:

§929.56 Special provisions relating to
withheld (restricted) cranberries.

(a) A handler shall make a written
request to the committee for the release
of all or part of the cranberries that the
handler is withholding from handling
pursuant to § 929.54(a). Each request
shall state the quantity of cranberries for
which release is requested and shall
provide such additional information as
the committee may require. Handlers
may replace the quantity of withheld
cranberries requested for release as
provided under either paragraph (b) or
(c) of this section.

(b) The handler may contract with
another handler for an amount of free
cranberries to be converted to restricted
cranberries that is equal to the volume
of cranberries that the handler wishes to
have converted from his own restricted
cranberries to free cranberries.

(1) The handlers involved in such an
agreement shall provide the committee
with such information as may be
requested prior to the release of any
restricted cranberries.

(2) The committee shall establish
guidelines to ensure that all necessary
documentation is provided to the
committee, including but not limited to,
the amount of cranberries being
converted and the identities of the
handlers assuming the responsibility for
withholding and disposing of the free
cranberries being converted to restricted
cranberries.

(3) Cranberries converted to replace
released cranberries may be required to

be inspected and meet such standards as
may be prescribed for withheld
cranberries prior to disposal.

(4) Transactions and agreements
negotiated between handlers shall
include all costs associated with such
transactions including the purchase of
the free cranberries to be converted to
restricted cranberries and all costs
associated with inspection (if
applicable) and disposal of such
restricted cranberries. No costs shall be
incurred by the committee other than
for the normal activities associated with
the implementation and operation of a
volume regulation program.

(5) Free cranberries belonging to one
handler and converted to restricted
cranberries on the behalf of another
handler shall be reported to the
committee in such manner as prescribed
by the committee.

(c) Except as otherwise directed by
the Secretary, as near as practicable to
the beginning of the marketing season of
each fiscal period with respect to which
the marketing policy proposes
regulation pursuant to § 929.52(a), the
committee shall determine the amount
per barrel each handler shall deposit
with the committee for it to release to
him, in accordance with this section, all
or part of the cranberries he is
withholding; and the committee shall
give notice of such amount of deposit to
handlers. Such notice shall state the
period during which such amount of
deposit shall be in effect. Whenever the
committee determines that, by reason of
changed conditions or other factors, a
different amount should therefore be
deposited for the release of withheld
cranberries, it shall give notice to
handlers of the new amount and the
effective period thereof. Each
determination as to the amount of
deposit shall be on the basis of the
committee’s evaluation of the following
factors:

(1) The prices at which growers are
selling cranberries to handlers,

(2) The prices at which handlers are
selling fresh market cranberries to
dealers,

(3) The prices at which cranberries are
being sold for processing in products,

(4) The prices at which handlers are
selling cranberry concentrate,

(5) The prices the committee has paid
to purchase cranberries to replace
released cranberries in accordance with
this section, and

(6) The costs incurred by growers in
producing cranberries.

(7) Each request for release of
withheld cranberries shall include, in
addition to all other information as may
be prescribed by the committee, the
quantity of cranberries the release is
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requested and shall be accompanied by
a deposit (a cashier’s or certified check
made payable to the Cranberry
Marketing Committee) in an amount
equal to the twenty percent of the
amount determined by multiplying the
number of barrels stated in the request
by the then effective amount per barrel
as determined in paragraph (c).

(8) Subsequent deposits equal to, but
not less than, the ten percent of the
remaining outstanding balance shall be
payable to the committee on a monthly
basis commencing on January 1, and
concluding by no later than August 31
of the fiscal period.

(9) If the committee determines such
a release request is properly filled out,
is accompanied by the required deposit,
and contains a certification that the
handler is withholding such cranberries,
it shall release to such handler the
quantity of cranberries specified in his
request.

(d) Funds deposited for the release of
withheld cranberries, pursuant to
paragraph (c) of this section, shall be
used by the committee to purchase from
handlers unrestricted (free percentage)
cranberries in an aggregate amount as
nearly equal to, but not in excess of, the
total quantity of the released cranberries
as it is possible to purchase to replace
the released cranberries.

(e) All handlers shall be given an
equal opportunity to participate in such
purchase of unrestricted (free
percentage) cranberries. If a larger
quantity is offered than can be
purchased, the purchases shall be made
at the lowest price possible. If two or
more handlers offer unrestricted (free
percentage) cranberries at the same
price, purchases from such handlers
shall be in proportion to the quantity of
their respective offerings insofar as such
division is practicable. The committee
shall dispose of cranberries purchased
as restricted cranberries in accordance
with § 929.57. Any funds received by
the committee for cranberries so
disposed of, which are in excess of the
costs incurred by the committee in
making such disposition, will accrue to
the committee’s general fund.

(f) In the event any portion of the
funds deposited with the committee
pursuant to paragraph (c) of this section
cannot, for reasons beyond the
committee’s control, be expended to
purchase unrestricted (free percentage)
cranberries to replace those withheld
cranberries requested to be released,
such unexpended funds shall, after
deducting expenses incurred by the
committee, be refunded to the handler
who deposited the funds. The handler
shall equitably distribute such refund

among the growers delivering to such
handler.

(g) Inspection for restricted (withheld)
cranberries released to a handler is not
required.

(h) The committee may establish, with
the approval of the Secretary, rules and
regulations for the implementation of
this section. Such rules and regulations
may include, but are not limited to,
revisions in the payment schedule
specified in paragraphs (c)(7) and (c)(8)
of this section.

m 14. Revise § 929.58 to read as follows:

§929.58 Exemptions.

(a) Upon the basis of the
recommendation and information
submitted by the committee, or from
other available information, the
Secretary may relieve from any or all
requirements pursuant to this part the
handling of cranberries in such
minimum quantities as the committee,
with the approval of the Secretary, may
prescribe.

(b) Upon the basis of the
recommendation and information
submitted by the committee, or from
other available information, the
Secretary may relieve from any or all
requirements pursuant to this part the
handling of such forms or types of
cranberries as the committee, with the
approval of the Secretary, may
prescribe. Forms of cranberries could
include cranberries intended for fresh
sales or organically grown cranberries.

(c) The committee, with the approval
of the Secretary, shall prescribe such
rules, regulations, and safeguards as it
may deem necessary to ensure that
cranberries handled under the
provisions of this section are handled
only as authorized.

m 15. Revise § 929.61 to read as follows:

§929.61 Outlets for excess cranberries.

(a) Noncommercial outlets. Excess
cranberries may be disposed of in
noncommercial outlets that the
committee finds, with the approval of
the Secretary, meet the requirements
outlined in paragraph (c) of this section.
Noncommercial outlets include, but are
not limited to:

(1) Charitable institutions; and

(2) Research and development
projects.

(b) Noncompetitive outlets. Excess
cranberries may be sold in outlets that
the committee finds, with the approval
of the Secretary, are noncompetitive
with established markets for regulated
cranberries and meet the requirements
outlined in paragraph (c) of this section.
Noncompetitive outlets include but are
not limited to:

(1) Any nonhuman food use; and

(2) Other outlets established by the
committee with the approval of the
Secretary.

(c) Requirements. The handler
disposing of or selling excess
cranberries into noncompetitive or
noncommercial outlets shall meet the
following requirements, as applicable:

(1) Charitable institutions. A
statement from the charitable institution
shall be submitted to the committee
showing the quantity of cranberries
received and certifying that the
institution will consume the
cranberries;

(2) Research and development
projects. A report shall be given to the
committee describing the project,
quantity of cranberries contributed, and
date of disposition;

(3) Nonhuman food use. Notification
shall be given to the committee at least
48 hours prior to such disposition;

(4) Other outlets established by the
committee with the approval of the
Secretary. A report shall be given to the
committee describing the project,
quantity of cranberries contributed, and
date of disposition.

(d) The storage and disposition of all
excess cranberries withheld from
handling shall be subject to the
supervision and accounting control of
the committee.

(e) The committee, with the approval
of the Secretary, may establish rules and
regulations for the implementation and
operation of this section.

m 16. Revise § 929.62 to read as follows:

§929.62 Reports.

(a) Grower report. Each grower shall
file a report with the committee by
January 15 of each crop year, or such
other date as determined by the
committee, with the approval of the
Secretary, indicating the following:

(1) Total acreage harvested and
whether owned or leased.

(2) Total commercial cranberry sales
in barrels from such acreage.

(3) Amount of acreage either in
production, but not harvested or taken
out of production and the reason(s)
why.

(4) Amount of new or replanted
acreage coming into production.

(5) Name of the handler(s) to whom
commercial cranberry sales were made.

(6) Such other information as may be
needed for implementation and
operation of this section.

(b) Inventory. Each handler engaged
in the handling of cranberries or
cranberry products shall, upon request
of the committee, file promptly with the
committee a certified report, showing
such information as the committee shall
specify with respect to any cranberries
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and cranberry products which were
held by them on such date as the
committee may designate.

(c) Receipts. Each handler shall, upon
request of the committee, file promptly
with the committee a certified report as
to each quantity of cranberries acquired
during such period as may be specified,
and the place of production.

(d) Handling reports. Each handler
shall, upon request of the committee,
file promptly with the committee a
certified report as to the quantity of
cranberries handled during any
designated period or periods.

(e) Withheld and excess cranberries.
Each handler shall, upon request of the
committee, file promptly with the
committee a certified report showing,
for such period as the committee may
specify, the total quantity of cranberries
withheld from handling or held in
excess, in accordance with §§929.49
and 929.54, the portion of such
withheld or excess cranberries on hand,
and the quantity and manner of
disposition of any such withheld or
excess cranberries disposed of.

(f) Other reports. Upon the request of
the committee, with the approval of the
Secretary, each handler shall furnish to
the committee such other information
with respect to the cranberries and
cranberry products acquired and
disposed of by such person as may be
necessary to enable the committee to
exercise its powers and perform its
duties under this part.

(g) The committee may establish, with
the approval of the Secretary, rules and
regulations for the implementation and
operation of this section.

W 17. Revise § 929.64 to read as follows:

§929.64 Verification of reports and
records.

The committee, through its duly
authorized agents, during reasonable
business hours, shall have access to any
handler’s premises where applicable
records are maintained for the purpose
of assuring compliance and checking
and verifying records and reports filed
by such handler.

Dated: February 8, 2005.
Kenneth C. Clayton,

Acting Administrator, Agricultural Marketing
Service.

[FR Doc. 05—-2878 Filed 2—14-05; 8:45 am]|
BILLING CODE 3410-02-P

DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service

7 CFR Part 930
[Docket No. FV04-930-2 FR]

Tart Cherries Grown in the States of
Michigan, et al.; Final Free and
Restricted Percentages for the 2004—
2005 Crop Year

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: This rule establishes final free
and restricted percentages for the 2004—
2005 crop year. The percentages are 72
percent free and 28 percent restricted
and would establish the proportion of
tart cherries from the 2004 crop which
may be handled in commercial outlets.
The percentages are intended to
stabilize supplies and prices, and
strengthen market conditions. The
percentages were recommended by the
Cherry Industry Administrative Board,
the body that locally administers the
marketing order. The marketing order
regulates the handling of tart cherries
grown in the States of Michigan, New
York, Oregon, Utah, Washington, and
Wisconsin.

DATES: Effective Date: February 16,
2005. This final rule applies to all 2004—
2005 crop year restricted cherries until
they are properly disposed of in
accordance with marketing order
requirements.

FOR FURTHER INFORMATION CONTACT:
Patricia A. Petrella or Kenneth G.
Johnson, Marketing Order
Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, Suite
6C02, Unit 155, 4700 River Road,
Riverdale, MD 20737; Telephone: (301)
734-5243 or Fax: (301) 734-5275; or
George Kelhart, Technical Advisor,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, 1400 Independence
Avenue, SW., STOP 0237, Washington,
DC 20250-0237; Telephone: (202) 720—
2491 or Fax: (202) 720-8938.

Small businesses may request
information on complying with this
regulation, or obtain a guide on
complying with fruit, vegetable, and
specialty crop marketing agreements
and orders by contacting Jay Guerber,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, 1400 Independence
Avenue SW., STOP 0237, Washington,
DC 20250-0237; Telephone: (202) 720—
2491, Fax: (202) 720-8938, or e-mail:
Jay.Guerber@usda.gov.

SUPPLEMENTARY INFORMATION: This final
rule is issued under Marketing
Agreement and Order No. 930 (7 CFR
part 930), regulating the handling of tart
cherries produced in the States of
Michigan, New York, Pennsylvania,
Oregon, Utah, Washington, and
Wisconsin, hereinafter referred to as the
“order.” The order is effective under the
Agricultural Marketing Agreement Act
of 1937, as amended (7 U.S.C. 601-674),
hereinafter referred to as the “Act.”

The Department of Agriculture
(USDA) is issuing this rule in
conformance with Executive Order
12866.

This final rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. Under the marketing
order provisions now in effect, final free
and restricted percentages may be
established for tart cherries handled by
handlers during the crop year. This rule
will establish final free and restricted
percentages for tart cherries for the
2004-2005 crop year, beginning July 1,
2004, through June 30, 2005.

This rule will not preempt any State
or local laws, regulations, or policies,
unless they present an irreconcilable
conflict with this rule.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c¢(15)(A) of the Act, any
handler subject to an order may file
with the Secretary a petition stating that
the order, any provision of the order, or
any obligation imposed in connection
with the order is not in accordance with
law and request a modification of the
order or to be exempt therefrom. Such
handler is afforded the opportunity for
a hearing on the petition. After the
hearing, the USDA would rule on the
petition.

The Act provides that the district
court of the United States in any district
in which the handler is an inhabitant,
or has his or her principal place of
business, has jurisdiction in equity to
review the USDA’s ruling on the
petition, provided an action is filed not
later than 20 days after the date of the
entry of the ruling.

The order prescribes procedures for
computing an optimum supply and
preliminary and final percentages that
establish the amount of tart cherries that
can be marketed throughout the season.
Handlers handling tart cherries
produced in the regulated districts are
subject to these regulations. Tart
cherries in the free percentage category
may be shipped immediately to any
market, while restricted percentage tart
cherries must be held by handlers in a
primary or secondary reserve, or be
diverted in accordance with §930.59 of
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the order and § 930.159 of the
regulations, or used for exempt
purposes (and obtaining diversion
credit) under § 930.62 of the order and
§930.162 of the regulations. The
regulated districts for this season are:
District one—Northern Michigan;
District two—Central Michigan; District
three—Southwest Michigan; District
four—New York; District seven—Utah;
District eight—Washington, and District
nine—Wisconsin. Tart cherries
produced in Districts five and six
(Oregon and Pennsylvania, respectively)
will not be regulated for the 2004—2005
season.

The order prescribes under § 930.52
that those districts to be regulated shall
be those districts in which the average
annual production of cherries over the
prior three years has exceeded six
million pounds. A district not meeting
the six million-pound requirement shall
not be regulated in such crop year.
Because this requirement was not met in
the Districts of Oregon and
Pennsylvania, the tart cherries produced
in those districts and handled by
handlers will not be subject to volume
regulation during the 2004-2005 crop
year.

Demand for tart cherries at the farm
level is derived from the demand for tart
cherry products at retail. Demand for
tart cherries and tart cherry products
tend to be relatively stable from year to
year. The supply of tart cherries, by
contrast, varies greatly from crop year to
crop year. The magnitude of annual
fluctuations in tart cherry supplies is
one of the most pronounced for any
agricultural commodity in the United
States. In addition, since tart cherries
are processed into cans or frozen, they
can be stored and carried over from crop
year to crop year. This creates
substantial coordination and marketing
problems. The supply and demand for
tart cherries is rarely balanced. The
primary purpose of setting free and
restricted percentages is to balance

supply with demand and reduce large
surpluses that may occur.

Section 930.50(a) of the order
prescribes procedures for computing an
optimum supply for each crop year. The
Board must meet on or about July 1 of
each crop year, to review sales data,
inventory data, current crop forecasts
and market conditions. The optimum
supply volume shall be calculated as
100 percent of the average sales of the
prior three years (taking into account
sales of exempt and restricted
percentage cherries qualifying for
diversion credit) to which is added a
desirable carryout inventory not to
exceed 20 million pounds or such other
amount as may be established with the
approval of USDA. The optimum supply
represents the desirable volume of tart
cherries that should be available for sale
in the coming crop year.

The order also provides that on or
about July 1 of each crop year, the Board
is required to establish preliminary free
and restricted percentages. These
percentages are computed by deducting
the actual carryin inventory from the
optimum supply figure (adjusted to raw
product equivalent—the actual weight
of cherries handled to process into
cherry products) and subtracting that
figure (referred to as the current crop
year requirement) from the current
year’s USDA crop forecast or by an
average of such other crop estimates the
Board votes to use. If the resulting
number is positive, this represents the
estimated over-production, which
would be the restricted percentage
tonnage. The restricted percentage
tonnage is then divided by the sum of
the crop forecast(s) for the regulated
districts to obtain a preliminary
restricted percentage, rounded to the
nearest whole number, for the regulated
districts. If subtracting the current crop
year requirement, from the current crop
forecast, results in a negative number,
the Board is required to establish a
preliminary free tonnage percentage of

100 percent with a preliminary
restricted percentage of zero. The Board
is required to announce the preliminary
percentages in accordance with
paragraph (h) of § 930.50.

The Board met on June 24, 2004, and
computed, for the 2004-2005 crop year,
an optimum supply volume of 177
million pounds. The Board
recommended that the desirable
carryout figure be zero pounds.
Desirable carryout is the amount of fruit
required to be carried into the
succeeding crop year and is set by the
Board after considering market
circumstances and needs. This figure
can range from zero to a maximum of 20
million pounds. The Board calculated
preliminary free and restricted
percentages as follows: The USDA
estimate of the crop for the entire
production area was 215 million
pounds; a 24 million pound carryin
(based on Board estimates) was
subtracted from the optimum supply of
177 million pounds which resulted in
2004-2005 tonnage requirements
(adjusted optimum supply) of 153
million pounds. The carryin figure
reflects the amount of cherries that
handlers actually had in inventory at
the beginning of the crop year.
Subtracting the adjusted optimum
supply of 153 million pounds from the
215 million pound USDA crop estimate
(for the entire production area) results
in a surplus of 62 million pounds of tart
cherries. The surplus was then divided
by the production in the regulated
districts (207 million pounds) and this
resulted in a restricted percentage of 30
percent for the 2004—2005 crop year.
The free percentage was 70 percent (100
percent minus 30 percent). The Board
established these percentages and
announced them to the industry as
required by the order.

The table below summarizes the
preliminary percentage computations
made by the Board at its June meeting
for the 2004-2005 year:

Millions
of pounds
Optimum Supply Formula:
(1) Average sales Of the Prior thrEE CrOP YEAIS ......cc.eiiiiiiiiiiieie ettt ettt e s et e e bt e s beeasbeesabeeabeesaseeabeesnteeseeenbeanseeannis 177
(2) Plus desirable Carmyout .........ccccoiiiiiiinieiiienee e 0
(3) Optimum supply calculated by the Board at the June meeting 177
Preliminary Percentages:
(4) USDA Crop ©SHIMALE ....eoiuiiiiiiiii ettt ettt b e h e e bt e e bt e bt e a2 bt e e bt e e et e e ebe e e as e e b e e eab e e sae e et e e ebb e e b e e e an e e be e nar e e neeeans 215
(5) Carryin held by handlers as of July 1, 2004 .........cccceieriinenienireneee 24
(6) Adjusted optimum supply for current crop year (Item 3 minus ltem 5) 153
(7) Surplus (restricted tonnage) (Item 4 minus Item 6) .........ccccocerieeneenee. 62
(8) USDA crop estimate for regulated diSTHCS ...........oiiiiiiiiiiiiiii ettt sttt st e sa e st eae e ear e naeeeanes 207
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Percentages
Free Restricted
(9) Preliminary percentages (ltem 7 divided by ltem 8 x 100 equals restricted percentage; 100 minus restricted
percentage equalS frE€ PEICENTAGE) ......eeiuiiiuieiiieiiee ettt sttt et e ettt b e e e bt e st e e bt e eab e e saeesabeesaeeebeesabeebeesateeseennne 70 30

Between July 1 and September 15 of
each crop year, the Board may modify
the preliminary free and restricted
percentages by announcing interim free
and restricted percentages to adjust to
the actual pack occurring in the
industry. No interim adjustments were
made.

USDA establishes final free and
restricted percentages through the
informal rulemaking process. These
percentages make available the tart
cherries necessary to achieve the
optimum supply figure calculated by
the Board. The difference between 100
percent and any final restricted

percentage designated by USDA is the
final free percentage. The Board met on
September 10, 2004, to recommend final
free and restricted percentages.

The actual production reported by the
Board for the entire production area was
209 million pounds, which is a 6
million pound decrease from the USDA
crop estimate of 215 million pounds.

A 25 million pound carryin (based on
handler reports) was subtracted from the
Board’s optimum supply of 177 million
pounds, yielding an adjusted optimum
supply for the current crop year of 152
million pounds. The adjusted optimum
supply of 152 million pounds was

subtracted from the actual production of
209 million pounds, which resulted in

a 57 million pound surplus. The total
surplus of 57 million pounds was then
divided by the 202 million-pound
volume of tart cherries produced in the
regulated districts. This results in a 28
percent restricted percentage and a
corresponding 72 percent free
percentage for the regulated districts.

The final percentages are based on the
Board’s reported production figures and
the following supply and demand
information available in September for
the 2004-2005 crop year:

Millions of
pounds
Optimum Supply Formula:
(1) Average sales Of the PrOK tIEE YEAIS ........coiiiiiiiiie ettt h ettt h et e bt e s b e e e b e e sae e et e e sebeebeesneeeseesaneenseeannas 177
(2) PIUS ESITADIE CAITYOUL .....eitiiiiiiii ettt et h et et h et st e et e e e ab e e e he e eat e e ee et e b e e b et eas e e nae e et e e ees e e bt e eaneeteenaneeneeeanes 0
(3) Optimum supply calculated by the Board at the JuNe MEELING ......ccouiiiiiiiiiie e e 177
Final Percentages:
(Gl = e T 1o I (=T oTo] s =To I o] (oTe [3ox 1o o KU PR TROPR 209
(5) Carryin held by handlers as Of JUIY 1, 2004. ... .ot e et e st e e e s e ee e sasaeeesaseeeesaseeeaasseeeanseeeeanseeeannseeeanneeneanneeeaas 25
(6) Adjusted optimum supply (IteM 3 MINUS [EM 5) ..c.eeiiiiii et st et e b e e b e e s st e e beesaseebeeannas 152
(7) Surplus (restricted tonnage) (Item 4 MINUS EM B) ......ooiiiiiiiiiiiiie ettt sttt sr e sae e e b san e e nbeeeanes 57
() I g el [Vt o g I g W =T [0 = 1= I [ 1] (4ot PR 202
Percentages
Free Restricted
(9) Final Percentages (ltem 7 divided by ltem 8 x 100 equals restricted percentage; 100 minus restricted percent-
age €qUALIS frEE PEICENTAGE) .....viiiiiitieiiee ettt a e bt e e e st e bt e e ae e e bt e st e e be e eab e e sbe e et e e nan e e reeaaneens 72 28

The Department’s “Guidelines for
Fruit, Vegetable, and Specialty Crop
Marketing Orders” specify that 110
percent of recent years’ sales should be
made available to primary markets each
season before recommendations for
volume regulation are approved. This
goal would be met by the establishment
of final percentages which release 100
percent of the optimum supply volume
and the additional release of tart
cherries provided under § 930.50(g). A
release of tonnage, equal to 10 percent
of the average sales of the prior three
years sales, is made available to
handlers each season.

The Board recommended that this
release be made available to handlers
the first week of December and the first
week of May. Handlers can decide how
much of the 10 percent release they
would like to receive on the December
and May release dates. Once released,
such cherries are available for free use

and can be shipped to any market the
handler desires.

Approximately 18 million pounds
will be made available to handlers this
season in accordance with Department
Guidelines. These cherries would be
made available to every handler and
released in proportion to the handler’s
percentage of the total regulated crop
handled. If a handler does not take his/
her proportionate amount, such amount
remains in the inventory reserve.

The Regulatory Flexibility Act and
Effects on Small Businesses

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Agricultural Marketing Service (AMS)
has considered the economic impact of
this action on small entities.
Accordingly, AMS has prepared this
final regulatory flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of

business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf. Thus, both statutes have small
entity orientation and compatibility.
There are approximately 40 handlers
of tart cherries who are subject to
regulation under the tart cherry
marketing order and approximately 900
producers of tart cherries in the
regulated area. Small agricultural
service firms, which includes handlers,
have been defined by the Small
Business Administration (13 CFR
121.201) as those having annual receipts
of less than $5,000,000, and small
agricultural producers are defined as
those having annual receipts of less than
$750,000. A majority of the producers
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and handlers are considered small
entities under SBA’s standards.

The principal demand for tart cherries
is in the form of processed products.
Tart cherries are dried, frozen, canned,
juiced, and pureed. During the period
1998/99 through 2003/04,
approximately 92 percent of the U.S.
tart cherry crop, or 252.8 million
pounds, was processed annually. Of the
252.8 million pounds of tart cherries
processed, 59 percent was frozen, 29
percent was canned, and 12 percent was
utilized for juice and other products.

Based on National Agricultural
Statistics Service data, acreage in the
United States devoted to tart cherry
production has been trending
downward. Bearing acreage has
declined from a high of 50,050 acres in
1987/88 to 37,000 acres in 2003/04. This
represents a 26 percent decrease in total
bearing acres. Michigan leads the nation
in tart cherry acreage with 73 percent of
the total and produces about 75 percent
of the U.S. tart cherry crop each year.

The 2004/05 crop is moderate in size
at 209 million pounds. The largest crop
occurred in 1995 with production in the
regulated districts reaching a record
395.6 million pounds. The price per
pound received by tart cherry growers
ranged from a low of 7.3 cents in 1987
to a high of 46.4 cents in 1991. The
problems of wide supply and price
fluctuations in the tart cherry industry
are national in scope and impact.
Growers testified during the order
promulgation process that the prices
they received often did not come close
to covering the costs of production.

The industry demonstrated a need for
an order during the promulgation
process of the marketing order because
large variations in annual tart cherry
supplies tend to lead to fluctuations in
prices and disorderly marketing. As a
result of these fluctuations in supply
and price, growers realize less income.
The industry chose a volume control
marketing order to even out these wide
variations in supply and improve
returns to growers. During the
promulgation process, proponents
testified that small growers and
processors would have the most to gain
from implementation of a marketing
order because many such growers and
handlers had been going out of business
due to low tart cherry prices. They also
testified that, since an order would help
increase grower returns, this should
increase the buffer between business
success and failure because small
growers and handlers tend to be less
capitalized than larger growers and
handlers.

Aggregate demand for tart cherries
and tart cherry products tends to be

relatively stable from year-to-year.
Similarly, prices at the retail level show
minimal variation. Consumer prices in
grocery stores, and particularly in food
service markets, largely do not reflect
fluctuations in cherry supplies. Retail
demand is assumed to be highly
inelastic which indicates that price
reductions do not result in large
increases in the quantity demanded.
Most tart cherries are sold to food
service outlets and to consumers as pie
filling; frozen cherries are sold as an
ingredient to manufacturers of pies and
cherry desserts. Juice and dried cherries
are expanding market outlets for tart
cherries.

Demand for tart cherries at the farm
level is derived from the demand for tart
cherry products at retail. In general, the
farm-level demand for a commodity
consists of the demand at retail or food
service outlets minus per-unit
processing and distribution costs
incurred in transforming the raw farm
commodity into a product available to
consumers. These costs comprise what
is known as the “marketing margin.”

The supply of tart cherries, by
contrast, varies greatly. The magnitude
of annual fluctuations in tart cherry
supplies is one of the most pronounced
for any agricultural commodity in the
United States. In addition, since tart
cherries are processed either into cans
or frozen, they can be stored and carried
over from year-to-year. This creates
substantial coordination and marketing
problems. The supply and demand for
tart cherries is rarely in equilibrium. As
a result, grower prices fluctuate widely,
reflecting the large swings in annual
supplies.

In an effort to stabilize prices, the tart
cherry industry uses the volume control
mechanisms under the authority of the
Federal marketing order. This authority
allows the industry to set free and
restricted percentages. These
percentages are only applied to states or
districts with a 3-year average of
production greater than six million
pounds, and to states or districts in
which the production is 50 percent or
more of the previous 5-year processed
production average.

The primary purpose of setting
restricted percentages is an attempt to
bring supply and demand into balance.
If the primary market is over-supplied
with cherries, grower prices decline
substantially.

The tart cherry sector uses an
industry-wide storage program as a
supplemental coordinating mechanism
under the Federal marketing order. The
primary purpose of the storage program
is to warehouse supplies in large crop
years in order to supplement supplies in

short crop years. The storage approach
is feasible because the increase in
price—when moving from a large crop
to a short crop year—more than offsets
the costs for storage, interest, and
handling of the stored cherries.

The price that growers’ receive for
their crop is largely determined by the
total production volume and carryin
inventories. The Federal marketing
order permits the industry to exercise
supply control provisions, which allow
for the establishment of free and
restricted percentages for the primary
market, and a storage program. The
establishment of restricted percentages
impacts the production to be marketed
in the primary market, while the storage
program has an impact on the volume
of unsold inventories.

The volume control mechanism used
by the cherry industry results in
decreased shipments to primary
markets. Without volume control the
primary markets (domestic) would
likely be over-supplied, resulting in
lower grower prices.

To assess the impact that volume
control has on the prices growers
receive for their product, an
econometric model has been developed.
The econometric model provides a way
to see what impacts volume control may
have on grower prices. The three
districts in Michigan, along with the
districts in Utah, New York,
Washington, and Wisconsin are the
restricted areas for this crop year and
their combined total production is 202
million pounds. A 28 percent restriction
means 145 million pounds is available
to be shipped to primary markets from
these five states. Production levels of 3.9
million pounds for Oregon, and 2.8
million pounds for Pennsylvania (the
unregulated areas in 2004—2005), result
in an additional 6.7 million pounds
available for primary market shipments.

In addition, USDA requires a 10
percent release from reserves as a
market growth factor. This will result in
an additional 18 million pounds being
available for the primary market. The
145 million pounds from Michigan,
New York, Utah, Washington, and
Wisconsin, the approximately 7 million
pounds from the other producing states,
the 18 million pound release, and the 25
million pound carryin inventory gives a
total of 195 million pounds being
available for the primary markets.

The econometric model is used to
estimate the difference between grower
prices with and without restrictions.
With volume controls, grower prices are
estimated to be approximately $0.08
higher than without volume controls.

The use of volume controls is
estimated to have a positive impact on
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growers’ total revenues. With
restriction, revenues are estimated to be
$10.7 million higher than without
restrictions. The without restrictions
scenario assumes that all tart cherries
produced would be delivered to
processors for payments. This scenario
is likely since the total available supply
in this crop year is very similar to last
year’s when there was a full release of
the reserve pool, and handlers appear to
be encouraging growers to deliver their
entire crop this year. Although carryout
inventories are 25 million pounds, only
1 million pounds is in the reserve while
24 million pounds are held in free
inventories held by packers.

It is concluded that the 28 percent
volume control would not unduly
burden producers and handlers,
particularly smaller growers and
handlers. The 28 percent restriction
would be applied in Michigan, New
York, Utah, Washington, and
Wisconsin. The growers and handlers in
the other two states covered under the
marketing order will benefit from the
market stability anticipated to result
from this restriction.

Recent grower prices have been as
high as $0.44 per pound in the 2002—
2003 crop year. At current production
and yield levels, the cost of production
is reported to be $0.43 per pound. Thus,
the estimated $0.43 per pound received
by growers under the regulation
scenario just covers the cost of
production. Under the no regulation
scenario, estimated grower prices would
not cover the total cost of production.
Lower yields and production result in
higher costs of production. Overhead or
fixed costs are spread over lower levels
of production which results in higher
costs of production per acre. Even in
years when no production is harvested,
growers face fixed costs of production
and additional costs associated with
maintaining the orchard for future years
of production. The use of volume
controls is believed to have little or no
effect on consumer prices and will not
result in fewer retail sales or sales to
food service outlets.

Without the use of volume controls,
the industry could be expected to start
to build large amounts of unwanted
inventories. These inventories would
have a depressing effect on grower
prices. The econometric model shows
for every 1 million-pound increase in
carryin inventories, a decrease in grower
prices of $0.0033 per pound occurs. The
use of volume controls allows the
industry to supply the primary markets
while avoiding the disastrous results of
over-supplying these markets. In
addition, through volume control, the
industry has an additional supply of

cherries that can be used to develop
secondary markets such as exports and
the development of new products. The
use of reserve cherries in the production
shortened 2002—-2003 crop year proved
to be very useful and beneficial to
growers and packers.

In discussing the possibility of
marketing percentages for the 2004—
2005 crop year, the Board considered
the following factors contained in the
marketing policy: (1) The estimated total
production of cherries; (2) the estimated
size of the crop to be handled; (3) the
expected general quality of such cherry
production; (4) the expected carryover
as of July 1 of canned and frozen
cherries and other cherry products; (5)
the expected demand conditions for
cherries in different market segments;
(6) supplies of competing commodities;
(7) an analysis of economic factors
having a bearing on the marketing of
cherries; (8) the estimated tonnage held
by handlers in primary or secondary
inventory reserves; and (9) any
estimated release of primary or
secondary inventory reserve cherries
during the crop year.

The Board’s review of the factors
resulted in the computation and
announcement in September 2004 of the
free and restricted percentages
established by this rule (72 percent free
and 28 percent restricted).

One alternative to this action would
be not to have volume regulation this
season. Board members stated that no
volume regulation would be detrimental
to the tart cherry industry due to the
size of the 2004-2005 crop. Returns to
growers would not cover their costs of
production for this season which might
cause some to go out of business.

As mentioned earlier, the
Department’s “Guidelines for Fruit,
Vegetable, and Specialty Crop
Marketing Orders” specify that 110
percent of recent years’ sales should be
made available to primary markets each
season before recommendations for
volume regulation are approved. The
quantity available under this rule is 110
percent of the quantity shipped in the
prior three years.

The free and restricted percentages
established by this rule release the
optimum supply and apply uniformly to
all regulated handlers in the industry,
regardless of size. There are no known
additional costs incurred by small
handlers that are not incurred by large
handlers. The stabilizing effects of the
percentages impact all handlers
positively by helping them maintain
and expand markets, despite seasonal
supply fluctuations. Likewise, price
stability positively impacts all
producers by allowing them to better

anticipate the revenues their tart
cherries will generate.

USDA has not identified any relevant
Federal rules that duplicate, overlap, or
conflict with this regulation.

While the benefits resulting from this
rulemaking are difficult to quantify, the
stabilizing effects of the volume
regulations impact both small and large
handlers positively by helping them
maintain markets even though tart
cherry supplies fluctuate widely from
season to season.

In compliance with Office of
Management and Budget (OMB)
regulations (5 CFR part 1320) which
implement the Paperwork Reduction
Act of 1995 (Pub. L. 104-13), the
information collection and
recordkeeping requirements under the
tart cherry marketing order have been
previously approved by OMB and
assigned OMB Number 0581-0177.

Reporting and recordkeeping burdens
are necessary for compliance purposes
and for developing statistical data for
maintenance of the program. The forms
require information which is readily
available from handler records and
which can be provided without data
processing equipment or trained
statistical staff. As with other, similar
marketing order programs, reports and
forms are periodically studied to reduce
or eliminate duplicate information
collection burdens by industry and
public sector agencies. This rule will
not change those requirements.

A proposed rule concerning this
action was published in the Federal
Register on December 10, 2004, (69 FR
71744). Copies of the rule were mailed
or sent via facsimile to all Board
members and handlers. Finally, the rule
was made available through the Internet
by the Office of the Federal Register and
USDA. A 30-day comment period
ending January 10, 2005, was provided
to allow interested persons to respond
to the proposal.

One comment was received during
the comment period in response to the
proposal. The commenter stated that the
percentages were too restrictive. The
commenter was of the view that the
percentages were outdated, restricted
trade, and should be removed. The
commenter also believed that the Board
should be terminated.

The marketing order program
including this rule is authorized under
the authority of the Agricultural
Marketing Agreement Act of 1937. The
Board recommended the percentages
based on its review of sales data,
inventory data, current crop forecasts,
and market conditions. It calculated an
optimum supply which represents the
desirable volume of tart cherries needed
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to meet primary market needs. Further,
the Board, at a later date, can
recommend a release of the reserve to
provide more tart cherries to satisfy
market needs as may be necessary.

Accordingly, no changes will be made
to the rule as proposed, based on the
comment received.

A small business guide on complying
with fruit, vegetable, and specialty crop
marketing agreements and orders may
be viewed at: http://www.ams.usda.gov/
fv/moab/html. Any questions about the
compliance guide should be sent to Jay
Guerber at the previously mentioned
address in the FOR FURTHER INFORMATION
CONTACT section.

After consideration of all relevant
matter presented, including the
information and recommendation
submitted by the Board, and other
available information, it is hereby found
that this rule, as hereinafter set forth,
will tend to effectuate the declared
policy of the Act.

It is further found that good cause
exists for not postponing the effective
date of this rule until 30 days after
publication in the Federal Register (5
U.S.C. 553) because handlers are already
shipping cherries from the 2004—2005
crop. Further, handlers are aware of this
rule, which was recommended at a
public meeting. Also, a thirty-day
comment period was provided for in the
proposed rule, and the comment
received has been addressed herein.

List of Subjects in 7 CFR Part 930

Marketing agreements, Reporting and
recordkeeping requirements, Tart
cherries.

m For the reasons set forth in the
preamble, 7 CFR part 930 is amended as
follows:

PART 930—TART CHERRIES GROWN
IN THE STATES OF MICHIGAN, NEW
YORK, PENNSYLVANIA, OREGON,
UTAH, WASHINGTON, AND
WISCONSIN

m 1. The authority citation for 7 CFR part
930 continues to read as follows:

Authority: 7 U.S.C. 601-674.

m 2. Section 930.254 is added to read as
follows:

Note: This section will not appear in the
annual Code of Federal Regulations.

§930.254 Final free and restricted
percentages for the 2004—-2005 crop year.

The final percentages for tart cherries
handled by handlers during the crop
year beginning on July 1, 2004, which
shall be free and restricted, respectively,
are designated as follows: Free

percentage, 72 percent and restricted
percentage, 28 percent.

Dated: February 8, 2005.
Kenneth C. Clayton,

Acting Administrator, Agricultural Marketing
Service.

[FR Doc. 05-2879 Filed 2—14—05; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF AGRICULTURE
Rural Housing Service

7 CFR Part 1944

Housing Application Packaging Grants

AGENCY: Rural Housing Service, USDA.
ACTION: Final rule.

SUMMARY: The Agency is revising its
internal Housing Application Packaging
Grants regulation in order to correct an
erroneous reference to the debarment
and suspension regulation. This action
is necessary since the existing
regulation does not accurately reflect
the current information. The intended
effect is to remove the incorrect
reference to the regulation.

DATES: Effective Date: This rule is
effective February 15, 2005.

FOR FURTHER INFORMATION CONTACT:
Thomas P. Dickson, Program Analyst,
Program Support Staff, Rural
Development, Room 6900 South
Building, Stop 0761, 1400
Independence Ave., SW., Washington,
DC 20250-1570. Telephone: (202) 690—
4492, FAX: (202) 690—4335, e-mail:
thomas.dickson@usda.gov.

SUPPLEMENTARY INFORMATION:
Classification

This action is not subject to the
provisions of Executive Order 12866
since it involves only internal Agency
management. This action is not
published for prior notice and comment
under the Administrative Procedure Act
since it involves only internal Agency
management and publication for
comment is unnecessary and contrary to
the public interest.

Program Affected

The program affected is listed in
catalog of Federal Domestic Assistance
under 10.442—Housing Application
Packaging Grants.

Intergovernmental Consultation

Programs with Catalog of Federal
Domestic Assistance the number 10.442
are not subject to the provisions of
Executive Order 12372.

Civil Justice Reform

This final rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. In accordance with this
rule: (1) Unless otherwise specifically
provided, all State and local laws and
regulations that are in conflict with this
rule will be preempted; (2) no
retroactive effect will be given to this
rule except as specifically prescribed in
the rule; and (3) administrative Division
(7 CFR part 11) must be exhausted
before litigation against the Department
is instituted.

Paperwork Reduction Act

The information collection
requirements contained in this rule have
been approved by the Office of
Management and Budget (OMB) under
the provisions of 44 U.S.C. chapter 35
and were assigned OMB control number
0575-0157 in accordance with the
Paperwork Reduction Act of 1995. No
person is required to respond to a
collection of information unless it
displays a valid OMB control number.
This rule does not impose any new
information collection requirements
from those approved by OMB.

Regulatory Flexibility Act

The Administrator of the Rural
Housing Service has determined that
this rule will not have a significant
economic impact on a substantial
number of small entities as defined in
the Regulatory Flexibility Act (5 U.S.C.
601 et seq.). New provisions included in
this rule will not impact a substantial
number of small entities to a greater
extent than large entities. Therefore, a
regulatory flexibility analysis was not
performed.

Unfunded Mandates Reform Act

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA), Public
Law 104-4, establishes requirements for
Federal agencies to assess the effects of
their regulatory actions on State, local,
and tribal governments and the private
sector. Under section 202 of the UMRA,
the Agencies generally must prepare a
written statement, including a cost
benefit analysis, for proposed and final
rules with “Federal mandates’ that may
result in expenditures to State, local, or
tribal governments, in the aggregate, or
to the private sector, of $100 million or
more in any one year. When such a
statement is needed for a rule, section
205 of the UMRA generally requires the
agencies to identify and consider a
reasonable number of regulatory
alternatives and adopt the least costly,
more cost-effective, or least burdensome
alternative that achieves the objectives
of the rule. This rule contains no
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Federal mandates (under the regulatory
provisions of title IT of the UMRA) for
State, local, and tribal governments or
the private sector. Thus, the rule is not
subject to the requirements of section
202 and 205 of the UMRA.

Environmental Impact Statement

This document has been reviewed in
accordance with 7 CFR part 1940,
subpart G, “Environmental Program.”
The Agencies have determined that this
final action does not constitute a major
Federal action significantly affecting the
quality of human environment, and in
accordance with the National
Environmental Policy Act of 1969, 42
U.S.C. 4321 et seq., an Environmental
Impact Statement is not required.

Executive Order 13132, Federalism

The policies contained in this rule do
not have any substantial direct effect on
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Nor does this rule
impose substantial direct compliance
costs on State and local governments.
Therefore, consultation with the States
is not required.

Background

In November 2003, the Federal
Register published a Final Rule that
implemented changes to the
governmentwide nonprocurment
debarment and suspension common
rule (NCR) and the associated rule on
drug-free workplace requirements. The
NCR set forth the common policies and
procedures that Federal Executive
branch agencies must use in taking
suspension or debarment actions. It also
established procedures for participants
and Federal agencies in entering
covered transactions. Following the
procedures set forth in the NCR will
help ensure that the agency action
complies with due process standards
and provides the public with uniform
procedures.

List of Subjects in 7 CFR Part 1944

Administrative practice and
procedure, Grant programs, Housing
and community development, Loan
Programs, Migrant labor, Nonprofit
organizations, Reporting requirements,
Rural Housing.

m For the reasons set forth in the
summary, chapter XVIII, title 7, Code of
Federal Regulations is amended as
follows:

PART 1944—HOUSING

m 1. The authority citation for part 3550
continues to read as follows:

Authority: 5 U.S.C. 301; 42 U.S.C. 1480.

Subpart B—Housing Application
Packaging Grants

m 2. Section 1944.74 is revised to read as
follows:

§1944.74 Debarment or Suspension.
Certified packagers whose actions or
acts warrant they not be allowed to
participate in the program are to be
investigated in accordance with agency
procedures (available in any Rural
Development office).
Dated: January 18, 2005.
Russell T. Davis,
Administrator, Rural Housing Service.
[FR Doc. 05-2903 Filed 2—14-05; 8:45 am)|]
BILLING CODE 3410-XV-P

PENSION BENEFIT GUARANTY
CORPORATION

29 CFR Parts 4022 and 4044

Benefits Payable in Terminated Single-
Employer Plans; Allocation of Assets
in Single-Employer Plans; Interest
Assumptions for Valuing and Paying
Benefits

AGENCY: Pension Benefit Guaranty
Corporation.
ACTION: Final rule.

SUMMARY: The Pension Benefit Guaranty
Corporation’s regulations on Benefits
Payable in Terminated Single-Employer
Plans and Allocation of Assets in
Single-Employer Plans prescribe interest
assumptions for valuing and paying
benefits under terminating single-
employer plans. This final rule amends
the regulations to adopt interest
assumptions for plans with valuation
dates in March 2005. Interest
assumptions are also published on the
PBGC’s Web site (http://www.pbgc.gov).
EFFECTIVE DATE: March 1, 2005.

FOR FURTHER INFORMATION CONTACT:
Catherine B. Klion, Attorney, Legislative
and Regulatory Department, Pension
Benefit Guaranty Corporation, 1200 K
Street, NW., Washington, DC 20005,
202-326—4024. (TTY/TDD users may
call the Federal relay service toll-free at
1-800-877-8339 and ask to be
connected to 202—326—4024.)
SUPPLEMENTARY INFORMATION: The
PBGC'’s regulations prescribe actuarial
assumptions—including interest
assumptions—for valuing and paying
plan benefits of terminating single-

employer plans covered by title IV of
the Employee Retirement Income
Security Act of 1974. The interest
assumptions are intended to reflect
current conditions in the financial and
annuity markets.

Three sets of interest assumptions are
prescribed: (1) A set for the valuation of
benefits for allocation purposes under
section 4044 (found in Appendix B to
part 4044), (2) a set for the PBGC to use
to determine whether a benefit is
payable as a lump sum and to determine
lump-sum amounts to be paid by the
PBGC (found in Appendix B to part
4022), and (3) a set for private-sector
pension practitioners to refer to if they
wish to use lump-sum interest rates
determined using the PBGC’s historical
methodology (found in Appendix C to
part 4022).

Accordingly, this amendment (1) adds
to Appendix B to part 4044 the interest
assumptions for valuing benefits for
allocation purposes in plans with
valuation dates during March 2005, (2)
adds to Appendix B to part 4022 the
interest assumptions for the PBGC to
use for its own lump-sum payments in
plans with valuation dates during
March 2005, and (3) adds to Appendix
C to part 4022 the interest assumptions
for private-sector pension practitioners
to refer to if they wish to use lump-sum
interest rates determined using the
PBGC’s historical methodology for
valuation dates during March 2005.

For valuation of benefits for allocation
purposes, the interest assumptions that
the PBGC will use (set forth in
Appendix B to part 4044) will be 3.80
percent for the first 20 years following
the valuation date and 4.75 percent
thereafter. These interest assumptions
represent a decrease (from those in
effect for February 2005) of 0.20 percent
for the first 20 years following the
valuation date and are otherwise
unchanged.

The interest assumptions that the
PBGC will use for its own lump-sum
payments (set forth in Appendix B to
part 4022) will be 2.75 percent for the
period during which a benefit is in pay
status and 4.00 percent during any years
preceding the benefit’s placement in pay
status. These interest assumptions
represent a decrease (from those in
effect for February 2005) of 0.25 percent
for the period during which a benefit is
in pay status and are otherwise
unchanged.

For private-sector payments, the
interest assumptions (set forth in
Appendix C to part 4022) will be the
same as those used by the PBGC for
determining and paying lump sums (set
forth in Appendix B to part 4022).
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The PBGC has determined that notice
and public comment on this amendment
are impracticable and contrary to the
public interest. This finding is based on
the need to determine and issue new
interest assumptions promptly so that
the assumptions can reflect, as
accurately as possible, current market
conditions.

Because of the need to provide
immediate guidance for the valuation
and payment of benefits in plans with
valuation dates during March 2005, the
PBGC finds that good cause exists for
making the assumptions set forth in this
amendment effective less than 30 days
after publication.

The PBGC has determined that this
action is not a ‘“‘significant regulatory

action” under the criteria set forth in
Executive Order 12866.

Because no general notice of proposed
rulemaking is required for this
amendment, the Regulatory Flexibility
Act of 1980 does not apply. See 5 U.S.C.
601(2).

List of Subjects
29 CFR Part 4022

Employee benefit plans, Pension
insurance, Pensions, Reporting and
recordkeeping requirements.

29 CFR Part 4044

Employee benefit plans, Pension
insurance, Pensions.

m In consideration of the foregoing, 29
CFR parts 4022 and 4044 are amended as
follows:

PART 4022—BENEFITS PAYABLE IN
TERMINATED SINGLE-EMPLOYER
PLANS

m 1. The authority citation for part 4022
continues to read as follows:

Authority: 29 U.S.C. 1302, 1322, 1322b,
1341(c)(3)(D), and 1344.

m 2. In appendix B to part 4022, Rate Set
137, as set forth below, is added to the
table. (The introductory text of the table
is omitted.)

Appendix B to Part 4022—Lump Sum
Interest Rates For PBGC Payments

* * * * *

For plans with a valuation

Deferred annuities (percent)

Immediate
Rate set date annuity rate ] ] ]
On or after Before (percent) h 2 3 M n2
137 3-1-05 4-1-05 2.75 4.00 4.00 4.00 7 8

m 3. In appendix C to part 4022, Rate Set
137, as set forth below, is added to the

Appendix C to Part 4022—Lump Sum
Interest Rates For Private-Sector

table. (The introductory text of the table ~Payments
is omitted.) * * * % *
For plans vgig;ea valuation Immediate Deferred annuities (percent)
Rate set annuity rate ] ] ]
On or after Before (percent) h 2 3 n n2
137 3-1-05 4-1-05 2.75 4.00 4.00 4.00 7 8

PART 4044—ALLOCATION OF
ASSETS IN SINGLE-EMPLOYER
PLANS

m 4. The authority citation for part 4044
continues to read as follows:

Authority: 29 U.S.C. 1301(a), 1302(b)(3),
1341, 1344, 1362.

m 5. In appendix B to part 4044, a new
entry, as set forth below, is added to the

table. (The introductory text of the table
is omitted.)

Appendix B to Part 4044—Interest
Rates Used To Value Benefits

* * * * *

For valuation dates occurring in the month—

The values of i; are:

i fort = iy

fort= i fort =

* *

March 2005 .....ooooiiiieee e

* * *

1-20

.0475

* *

>20 N/A N/A
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Issued in Washington, DC, on this 9th day
of February 2005.

Vincent K. Snowbarger,

Deputy Executive Director, Pension Benefit
Guaranty Corporation.

[FR Doc. 05-2858 Filed 2—14—05; 8:45 am]
BILLING CODE 7708-01-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[CGD01-05-007]

Drawbridge Operation Regulations:
Fore River, ME

AGENCY: Coast Guard, DHS.

ACTION: Notice of temporary deviation
from regulations.

due speed in order to return the bridge

to normal operation as soon as possible.
Dated: January 31, 2005.

Gary Kassof,

Bridge Program Manager, First Coast Guard
District.

[FR Doc. 05-2870 Filed 2—14—05; 8:45 am]
BILLING CODE 4910-15-P

SUMMARY: The Commander, First Coast
Guard District, has issued a temporary
deviation from the drawbridge operation
regulations for the Casco Bay Bridge,
mile 1.5, across the Fore River between
Portland and South Portland, Maine.
Under this temporary deviation, from
February 28, 2005 through March 4,
2005, bridge openings between the
hours of 6 a.m. and 6 p.m. will require

a 24-hour advance notice. The bridge
will open on signal at all other times.
This temporary deviation is necessary to
facilitate mechanical repairs at the
bridge.

DATES: This deviation is effective from
February 28, 2005 through March 4,
2005.

FOR FURTHER INFORMATION CONTACT: John
McDonald, Project Officer, First Coast
Guard District, at (617) 223—-8364.
SUPPLEMENTARY INFORMATION: The Casco
Bay Bridge has a vertical clearance in
the closed position of 55 feet at mean
high water and 64 feet at mean low
water. The existing drawbridge
operation regulations are listed at 33
CFR 117.5.

The bridge owner, Maine Department
of Transportation, requested a
temporary deviation from the
drawbridge operation regulations to
facilitate scheduled mechanical
maintenance, span lock repairs, at the
bridge.

Under this temporary deviation from
February 28, 2005 through March 4,
2005, bridge openings between the
hours of 6 a.m. and 6 p.m. will require
a 24-hour advance notice. The bridge
will open on signal at all other times.

This deviation from the operating
regulations is authorized under 33 CFR
117.35, and will be performed with all

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[COTP Western Alaska—05—-002]
RIN 1625-AA00

Safety Zones; Gulf of Alaska, Narrow
Cape, Kodiak Island, AK

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing two temporary safety zones
in the Gulf of Alaska, in the proximity
of Narrow Cape, Kodiak Island, Alaska.
These zones are needed to protect
persons and vessels operating in the
vicinity of the safety zones during a
rocket launch from the Alaska
Aerospace Development Corporation,
Narrow Cape, Kodiak Island facility.
Entry of vessels or persons into these
zones is prohibited unless specifically
authorized by the Commander,
Seventeenth Coast Guard District, the
Coast Guard Captain of the Port,
Western Alaska, or their on-scene
representative.

DATES: This temporary final rule is
effective from 4 p.m. on February 12,
2005 through 11 p.m. on March 31,
2005. The safety zones will be enforced
each day of the effective period from 4
p.m. through 11 p.m.

ADDRESSES: Documents indicated in this
preamble as being available in the
docket are available for inspection and
copying at Coast Guard Marine Safety
Office Anchorage, 510 “L” Street, Suite
100, Anchorage, AK 99501. Normal
Office hours are 7:30 a.m. to 4 p.m.,
Monday through Friday, except federal
holidays.

FOR FURTHER INFORMATION CONTACT: LT
Meredith Gillman, Marine Safety Office
Anchorage, at (907) 271-6700.
SUPPLEMENTARY INFORMATION:

Regulatory History

We did not publish a notice of
proposed rulemaking (NPRM) for this
regulation. Under 5 U.S.C. 553(b)(8), the
Coast Guard finds that good cause exists

for not publishing an NPRM. Because
the hazardous condition is expected to
last for approximately six (6) hours of
each day, and because general
permission to enter the safety zones will
be given during non-hazardous times,
the impact of this rule on commercial
and recreational traffic is expected to be
minimal. Any delay encountered in this
regulation’s effective date would be
contrary to public interest because
immediate action is needed to protect
human life and property from possible
fallout from the rocket launch. The
parameters of the zones will not unduly
impair business and transits of vessels.
The Coast Guard will announce via
Broadcast Notice to Mariners the
anticipated date and time of each
launch and will grant general
permission to enter the safety zones
during those times in which the launch
does not pose a hazard to mariners.
Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. The process of scheduling a
rocket launch is uncertain due to
unforeseen delays such as weather that
can cause cancellation of the launch.
The Coast Guard attempts to publish a
final rule as close to the expected
launch date as possible, however, these
attempts often prove futile due to
frequent re-scheduling. Any delay
encountered in this regulation’s
effective date would be contrary to
public interest since immediate action is
needed to protect human life and
property from possible fallout from the
rocket launch. The parameters of the
zones will not unduly impair business
and transits of vessels. The Coast Guard
will announce via Broadcast Notice to
Mariners the anticipated date and time
of each launch and will grant general
permission to enter the safety zones
during those times in which the launch
does not pose a hazard to mariners.

Background and Purpose

The Alaska Aerospace Development
Corporation will launch an unmanned
rocket from their facility at Narrow
Cape, Kodiak Island, Alaska between 5
p-m. and 11 p.m. during a seven-day
period between February 12, 2005 and
March 31, 2005. The safety zones are
necessary to protect spectators and
transiting vessels from the potential
hazards associated with the launch.

The Coast Guard will announce via
Broadcast Notice to Mariners the
anticipated date and time of the launch
and will grant general permission to
enter the safety zones during those
times in which a launch schedule does
not pose a hazard to mariners. Because
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the hazardous situation is expected to
last for six (6) hours each day during the
seven-day launch window period, and
because general permission to enter the
safety zone will be given during non-
hazardous times, the impact of this rule
on commercial and recreational traffic is
expected to be minimal.

Discussion of Rule

From the latest information received
from the Alaska Aerospace
Development Corporation, the launch
window is scheduled for 5 p.m. to 11
p-m. during a seven-day period between
February 12, 2005 and March 31, 2005.
The sizes of the safety zones have been
set based upon the trajectory
information in order to provide a greater
safety buffer in the event that the launch
is aborted shortly after take-off. The
Pacific Range Support Team has
identified a launch area exclusion zone
at Narrow Cape and southwest along the
launch trajectory. The COTP will
enforce two safety zones in support of
their exclusion zone. The first
established safety zone includes the
waters of the Gulf of Alaska and
adjacent coastal areas within the
boundaries defined by a line drawn
from a point located at 57°27.50" N,
152°25.00" W, then southeast to a point
located at 57°22.75" N, 152°15.00° W,
then southwest to a point located at
57°11.00" N, 152°36.00° W, and then
northwest to a point located at 57°15.75’
N, 152°46.5" W, and then northeast to
the point located at 57°27.50" N,
152°25.00" W. The second established
safety zone includes the waters adjacent
to Narrow Cape within the boundaries
defined by a circle centered at 57°26.1"
N, 152°20.49" W, with a radius of 5
nautical miles. All coordinates reference
Datum: NAD 1983.

These safety zones are necessary to
protect spectators and transiting vessels
from the potential hazards associated
with the rocket launch. The Coast Guard
will announce via Broadcast Notice to
Mariners the anticipated date and time
of the launch and will grant general
permission to enter the safety zones
during those times in which the launch
does not pose a hazard to mariners.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential cost
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. It is not significant under the
regulatory policies and procedures of
the Department of Homeland Security

(DHS). The Coast Guard expects the
economic impact of this rule to be so
minimal that a full Regulatory
Evaluation under paragraph 10(e) of the
regulatory policies and procedures of
DHS is unnecessary. Because the
hazardous situation is expected to last
for approximately six (6) hours during
the seven-day launch window period,
and because general permission to enter
the safety zones will be given during
non-hazardous times, the impact of this
rule on commercial traffic should be
minor. Before the effective period, we
will issue maritime advisories widely
available to users of the affected portion
of the Gulf of Alaska. We believe there
will be minimal economic impact on
commercial traffic.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have significant
economic impacts on a substantial
number of small entities. The term
“small entities” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.

This rule will affect the following
entities, some of which may be small
entities: The owners or operators of
vessels intending to transit, anchor, or
fish in a portion of the Gulf of Alaska
off Narrow Cape from 4 p.m. to 11 p.m.
each day from February 12, 2005 until
March 31, 2005 when rocket launch
operations are complete. Because the
hazardous situation is expected to last
for approximately six (6) hours of each
day during the seven-day launch
window period, and because general
permission to enter the safety zones will
be given during non-hazardous times,
the impact of this rule on commercial
and recreational traffic should be
minimal. Before the effective period, we
will issue maritime advisories widely
available to users of the affected portion
of the Gulf of Alaska.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and

would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that this rule does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
economically significant and does not
cause an environmental risk to health or
risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it would not have a substantial
direct affect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a ““significant regulatory action”
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under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Commandant Instruction M16475.1D,
which guides the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded that there are no factors
in this case that would limit the use of
a categorical exclusion under section
2.B.2 of the Instruction. Therefore, this
rule is categorically excluded, under
figure 2—1, paragraph (34)(g), of the
Instruction, from further environmental
documentation because it is a safety
zone.

Under figure 2—1, paragraph (34)(g), of
the Instruction, an “Environmental
Analysis Check List” and a “Categorical
Exclusion Determination” are not
required for this rule.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

m For the reasons set out in the preamble,
the Coast Guard amends 33 CFR part 165
as follows:

m 1. The authority citation for Part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapter 701; 50 U.S.C. 191, 195; 33 CFR

1.05-1(g), 6.04—1, 6.04—6, and 160.5; Pub. L.
107-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1.

m 2. From February 12, 2005 to March 31,
2005, add temporary § 165.T17-012 to
read as follows:

§165.T17-012 Alaska Aerospace
Development Corporation, Narrow Cape,
Kodiak Island, AK: Safety Zones.

(a) Description. These safety zones
include an area in the Gulf of Alaska, in
the proximity of Narrow Cape, Kodiak
Island, Alaska. Specifically, these zones
include the waters of the Gulf of Alaska
that are within the area defined by a line
drawn from a point located at 57°27.50
N, 152°25.00’ W, then southeast to a
point located at 57°22.75" N, 152°15.00
W, then southwest to a point located at
57°11.00’ N, 152°36.00° W, and then
northwest to a point located at 57°15.75
N, 152°46.5" W, and then northeast to
the point located at 57°27.50" N,
152°25.00" W, and also within the area
defined by a circle centered at 57°26.1"
N, 152°20.49" W, with a radius of 5
nautical miles. All coordinates reference
Datum: NAD 1983.

(b) Enforcement periods. The safety
zones in this section will be enforced
from 4 p.m. to 11 p.m. during each day
of a six-day launch window period from
February 12, 2005 to March 31, 2005.

(c) Regulations. (1) The Captain of the
Port and the Duty Officer at Marine
Safety Office, Anchorage, Alaska can be
contacted at telephone number (907)
271-6700.

(2) The Captain of the Port may
authorize and designate any Coast
Guard commissioned, warrant, or petty
officer to act on his behalf in enforcing
the safety zones.

(3) The general regulations governing
safety zones contained in § 165.23
apply. No person or vessel may enter or
remain in these safety zones, with the
exception of attending vessels, without
first obtaining permission from the
Captain of the Port or his on-scene
representative. The Captain of the Port,
Western Alaska, or his on-scene
representative may be contacted at the
Kodiak Launch Complex via VHF
marine channel 16.

Dated: January 21, 2005.
R.J. Morris,

Captain, U.S. Coast Guard, Captain of the
Port, Western Alaska.

[FR Doc. 05-2867 Filed 2—14—-05; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[COTP Western Alaska—05—-001]
RIN 1625-AA00

Safety Zone; Gulf of Alaska, Sitkinak
Island, Kodiak Island, AK

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone in
the Gulf of Alaska, east of Sitkinak
Island, Kodiak Island, Alaska. The zone
is needed to protect persons and vessels
operating in the vicinity of the safety
zone during a rocket launch from the
Alaska Aerospace Development
Corporation, Narrow Cape, Kodiak
Island facility. Entry of vessels or
persons into this zone is prohibited
unless specifically authorized by the
Commander, Seventeenth Coast Guard
District, the Coast Guard Captain of the
Port, Western Alaska, or their on-scene
representative.

DATES: This temporary final rule is
effective from 4 p.m on February 12,
2005 through 11 p.m. on March 31,
2005. The safety zones will be enforced
each day of the effective period from 4
p-m. through 11 p.m.

ADDRESSES: Documents indicated in this
preamble as being available in the
docket are available for inspection and
copying at Coast Guard Marine Safety
Office Anchorage, 510 “L” Street, Suite
100, Anchorage, AK 99501. Normal
Office hours are 7:30 a.m. to 4 p.m.,
Monday through Friday, except federal
holidays.

FOR FURTHER INFORMATION CONTACT: LT
Meredith Gillman, Marine Safety Office
Anchorage, at (907) 271-6700.
SUPPLEMENTARY INFORMATION:

Regulatory History

We did not publish a notice of
proposed rulemaking (NPRM) for this
regulation. Under 5 U.S.C. 553(b)(8), the
Coast Guard finds that good cause exists
for not publishing an NPRM. Because
the hazardous condition is expected to
last for approximately six (6) hours of
each day, and because general
permission to enter the safety zone will
be given during non-hazardous times,
the impact of this rule on commercial
and recreational traffic is expected to be
minimal. Any delay encountered in this
regulation’s effective date would be
contrary to public interest because
immediate action is needed to protect
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human life and property from possible
fallout from the rocket launch. The
parameters of the zone will not unduly
impair business and transits of vessels.
The Coast Guard will announce via
Broadcast Notice to Mariners the
anticipated date and time of each
launch and will grant general
permission to enter the safety zone
during those times in which the launch
does not pose a hazard to mariners.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. The process of scheduling a
rocket launch is uncertain due to
unforeseen delays such as weather that
can cause cancellation of the launch.
The Coast Guard attempts to publish a
final rule as close to the expected
launch date as possible, however, these
attempts often prove futile due to
frequent re-scheduling. Any delay
encountered in this regulation’s
effective date would be contrary to
public interest since immediate action is
needed to protect human life and
property from possible fallout from the
rocket launch. The parameters of the
zone will not unduly impair business
and transits of vessels. The Coast Guard
will announce via Broadcast Notice to
Mariners the anticipated date and time
of each launch and will grant general
permission to enter the safety zone
during those times in which the launch
does not pose a hazard to mariners.

Background and Purpose

The Alaska Aerospace Development
Corporation will launch an unmanned
rocket from their facility at Narrow
Cape, Kodiak Island, Alaska sometime
between 5 p.m. and 11 p.m. during a
seven-day period between February 12,
2005 and February 18, 2005. The safety
zone is necessary to protect spectators
and transiting vessels from the potential
hazards associated with the launch.

The Coast Guard will announce via
Broadcast Notice to Mariners the
anticipated date and time of the launch
and will grant general permission to
enter the safety zone during those times
in which a launch schedule does not
pose a hazard to mariners. Because the
hazardous situation is expected to last
for approximately six (6) hours each day
during the seven-day launch window
period, and because general permission
to enter the safety zone will be given
during non-hazardous times, the impact
of this rule on commercial and
recreational traffic is expected to be
minimal.

Discussion of Rule

From the latest information received
from the Alaska Aerospace
Development Corporation, the launch
window is scheduled for six (6) hours
during a six-day period between
February 12 and February 18, 2005. The
size of the safety zone has been set to
protect the public from the reentry and
impact of a rocket motor. The Pacific
Range Support Team has identified a
first stage exclusion zone at Sitkinak
Island along the launch trajectory. The
COTP will enforce a single safety zone
in support of their exclusion zone. The
established safety zone includes the
waters of the Gulf of Alaska and
adjacent coastal areas within the
boundaries defined by a line drawn
from a point located at 56°40.50" N,
153°42.50" W, then southeast to a point
located at 56°34.00" N, 153°29.50° W,
then southwest to a point located at
56°12.50" N, 154°2.50° W, and then
northwest to a point located at 56°19.00
N, 154°16.50" W, and then northeast to
the point located at 56°40.50" N,
153°42.50° W. All coordinates reference
Datum: NAD 1983.

This safety zone is necessary to
protect transiting vessels from the
potential hazards associated with the
Rocket launch. The Coast Guard will
announce via Broadcast Notice to
Mariners the anticipated date and time
of the launch and will grant general
permission to enter the safety zone
during those times in which the launch
does not pose a hazard to mariners.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential cost
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. It is not significant under the
regulatory policies and procedures of
the Department of Homeland Security
(DHS). The Coast Guard expects the
economic impact of this rule to be so
minimal that a full Regulatory
Evaluation under paragraph 10(e) of the
regulatory policies and procedures of
DHS is unnecessary. Because the
hazardous situation is expected to last
for approximately six (6) hours each day
during the seven-day launch window
period, and because general permission
to enter the safety zone will be given
during non-hazardous times, the impact
of this rule on commercial traffic should
be minimal. Before the effective period,
we will issue maritime advisories
widely available to users of the affected

portion of the Gulf of Alaska. We
believe there will be minimal economic
impact on commercial traffic.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have significant
economic impacts on a substantial
number of small entities. The term
“small entities”” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.

This rule will affect the following
entities, some of which may be small
entities: The owners or operators of
vessels intending to transit, anchor, or
fish in a portion of the Gulf of Alaska
off Sitkinak Island from 4 p.m. to 11
p-m. each day from February 12 until
March 31, 2005, or until rocket launch
operations are complete. Because the
hazardous situation is expected to last
for approximately six (6) hours of each
day during the seven-day launch
window period, and because general
permission to enter the safety zone will
be given during non-hazardous times,
the impact of this rule on commercial
and recreational traffic should be
minimal. Before the effective period, we
will issue maritime advisories widely
available to users of the affected portion
of the Gulf of Alaska. We believe there
will be minimal impact to small entities.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that this rule does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
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aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
economically significant and does not
cause an environmental risk to health or
risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it would not have a substantial
direct affect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “‘significant
energy action” under that order because
it is not a “‘significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their

regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Commandant Instruction M16475.1D,
which guides the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA)(42 U.S.C. 4321-4370f), and
have concluded that there are no factors
in this case that would limit the use of
a categorical exclusion under section
2.B.2 of the Instruction. Therefore, this
rule is categorically excluded, under
figure 2—1, paragraph (34)(g), of the
Instruction, from further environmental
documentation because it is a safety
zone.

Under figure 2—1, paragraph (34)(g), of
the Instruction, an ‘“Environmental
Analysis Check List” and a “Categorical
Exclusion Determination” are not
required for this rule.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

m For the reasons set out in the preamble,
the Coast Guard amends 33 CFR part 165
as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for Part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapter 701; 50 U.S.C. 191, 195; 33 CFR
1.05-1(g), 6.04—1, 6.04-6, and 160.5; Pub. L.
107-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1.

m 2. From February 12, 2005 to March 31,
2005, add temporary § 165.T17-011 to
read as follows:

§165.T17-011 Alaska Aerospace
Development Corporation, Sitkinak Island,
Kodiak Island, AK: Safety Zones.

(a) Description. This safety zone
includes an area in the Gulf of Alaska,

west of Sitkinak Island, Alaska.
Specifically, the zone includes the
waters of the Gulf of Alaska that are
within the area bounded by a line
drawn from a point located at 56°40.50
N, 153°42.50" W, then southeast to a
point located at 56°34.00" N, 153°29.50
W, then southwest to a point located at
56°12.50" N, 154°2.50° W, and then
northwest to a point located at 56°19.00
N, 154°16.50’ W, and then northeast to
the point located at 56°40.50" N,
153°42.50" W. All coordinates reference
Datum: NAD 1983.

(b) Enforcement periods. The safety
zone in this section will be enforced
from 4 p.m. to 11 p.m. during each day
of a seven-day launch window period
from February 12, 2005 to March 31,
2005.

(c) Regulations. (1) The Captain of the
Port and the Duty Officer at Marine
Safety Office, Anchorage, Alaska can be
contacted at telephone number (907)
271-6700.

(2) The Captain of the Port may
authorize and designate any Coast
Guard commissioned, warrant, or petty
officer to act on his behalf in enforcing
the safety zone.

(3) The general regulations governing
safety zones contained in § 165.23
apply. No person or vessel may enter or
remain in this safety zone, with the
exception of attending vessels, without
first obtaining permission from the
Captain of the Port or his on-scene
representative. The Captain of the Port,
Western Alaska, or his on-scene
representative may be contacted at the
Kodiak Launch Complex via VHF
marine channel 16.

Dated: January 21, 2005.
R.J. Morris,

Captain U.S. Coast Guard, Captain of the
Port, Western Alaska.

[FR Doc. 05-2868 Filed 2—14—-05; 8:45 am]
BILLING CODE 4910-15-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[RO5-OAR—2004-MI-0002; FRL-7873-4]
Approval and Promulgation of Air
Quality Implementation Plans;

Michigan; Withdrawal of Direct Final
Rule

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Withdrawal of direct final rule.

SUMMARY: Due to the receipt of adverse
comments, the EPA is withdrawing the
December 23, 2004 (69 FR 76848), direct
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final rule approving limits that would
limit emissions of Oxides of Nitrogen
(NOx) from large stationary sources (i.e.
power plants, industrial boilers and
cement kilns). The State of Michigan
submitted this revision as a
modification to the State
Implementation Plan on April 3, 2003.
After minor deficiencies in the April 3,
2003 submittal were identified, a
subsequent submittal was made on May
27, 2004 to address these deficiencies.
In the December 23, 2004 direct final
approval, EPA found the changes made
to the State’s rules in the May 27, 2004
submittal approvable. In that direct final
rule, EPA stated that if adverse
comments were submitted by January
24, 2005, the rule would be withdrawn
and not take effect. Comments were
received during the public comment
period. EPA believes these comments
are adverse and, therefore, EPA is
withdrawing the direct final rule. EPA
will address the comments in a
subsequent final action based upon the
proposed action also published on
December 23, 2004 (69 FR 76886). EPA
will not institute a second comment
period on this action.

DATES: The direct final rule published at
69 FR 76848 on December 23, 2004 is
withdrawn as of February 15, 2005.

FOR FURTHER INFORMATION CONTACT:
Douglas Aburano, Environmental
Engineer, Criteria Pollutant Section, Air
Programs Branch (AR-18]), U.S.
Environmental Protection Agency,
Region 5, 77 West Jackson Boulevard,
Chicago, Illinois 60604, Telephone:
(312) 353—-6960. E-Mail Address:
aburano.douglas@epa.gov.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Nitrogen dioxide, Reporting
and recordkeeping requirements.

Authority: 42 U.S.C. 7401 et seq.
Dated: February 4, 2005.

Bharat Mathur,
Acting Regional Administrator, Region 5.

PART 52—[AMENDED]

m Accordingly, the amendment to 40
CFR 52.1170 published in the Federal
Register on December 23, 2004 (69 FR
76848) on pages 76848—76854 are
withdrawn as of February 15, 2005.

[FR Doc. 05-2895 Filed 2—14—05; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 239 and 258
[FRL-7873-1]

Adequacy of Minnesota Municipal
Solid Waste Landfill Program

AGENCY: Environmental Protection
Agency (EPA),
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) Region 5 is approving a
modification to Minnesota’s approved
municipal solid waste landfill (MSWLF)
permit program. The modification
allows the State to issue research,
development and demonstration (RD&D)
permits to owners and operators of
MSWLF units in accordance with its
state law.

DATES: This final determination is
effective February 15, 2005.

FOR FURTHER INFORMATION CONTACT:
Donna Twickler, mailcode DW-8]J,
Waste Management Branch, U.S. EPA
Region 5, 77 West Jackson Boulevard,
Chicago, Illinois 60604, telephone (312)
886—6184, twickler.donna@epa.gov.

SUPPLEMENTARY INFORMATION:

A. Background

On March 22, 2004, EPA issued a
final rule amending the municipal solid
waste landfill criteria in 40 CFR part
258 to allow for research, development
and demonstration (RD&D) permits. (69
FR 13242). This rule allows for
variances from specified criteria for a
limited period of time, to be
implemented through state-issued
RD&D permits. RD&D permits are only
available in states with approved
MSWLF permit programs which have
been modified to incorporate RD&D
permit authority. While States are not
required to seek approval for this new
provision, those States that are
interested in providing RD&D permits to
owners and operators of MSWLFs must
seek approval from EPA before issuing
such permits. Approval procedures for
new provisions of 40 CFR Part 258 are
outlined in 40 CFR 239.12.

Minnesota’s MSWLF permit program
was approved on August 16, 1993 (58
FR 43350). On June 2, 2004, Minnesota
applied for approval of its RD&D permit
provisions. On September 10, 2004, EPA
published both an immediate final rule
(69 FR 54756) approving Minnesota’s
RD&D permit requirements, and a
parallel proposed rule (69 FR 54756)
proposing to approve Minnesota’s RD&D
permit requirements. Both notices
provided a public comment period that

ended on October 12, 2004. The
immediate final rule would have
become effective on Novermber 9, 2004,
if no adverse comments were received.
However, EPA received one adverse
comment on the immediate final rule.
Therefore, on November 3, 2004, EPA
withdrew the immediate final rule (69
FR 65381, Nov. 12, 2004). Today’s rule
takes final action on the proposed
approval of Minnesota’s program
modification for RD&D permit authority.
After a thorough review, EPA Region 5
has determined that Minnesota’s RD&D
permit provisions as defined under
Minnesota Rule 7035.0450 are adequate
to ensure compliance with the Federal
criteria as defined at 40 CFR 258.4.

B. Response to Comment

The commenter urged EPA not to
approve Minnesota’s or any state’s
application to modify its approved
MSWLF permit program to add RD&D
permit authority, because of a pending
legal challenge to the EPA’s rule
amending 40 CFR part 258 to allow for
RD&D variances (GrassRoots Recycling
Network v. EPA, No. 04-1196 (D.C.
Cir.)). EPA does not agree that the
pending legal challenge prevents
implementation of the RD&D rule. The
existence of a petition for review does
not, by itself, suspend implementation
of the RD&D rule. The commenter also
opposes modification of the state
program in order to preserve state
resources. It is the State’s, not EPA’s,
decision to implement the RD&D rule
during the pendency of the legal
challenge, and Minnesota has decided
to seek approval of its permit program
modification even with the knowledge
of the pending case.

In sum, the comment did not address
either the substance or adequacy of
Minnesota’s RD&D permit requirements,
or the basis of EPA’s proposed decision
to approve those requirements. EPA has
concluded that the comment is not a
basis for disapproving Minnesota’s
permit program modification.

C. Statutory and Executive Order
Reviews

This action approves state solid waste
requirements pursuant to RCRA Section
4005 and imposes no federal
requirements. Therefore, this rule
complies with applicable executive
orders and statutory provisions as
follows: 1. Executive Order 12866:
Regulatory Planning Review—The
Office of Management and Budget has
exempted this action from its review
under Executive Order (EQ) 12866; 2.
Paperwork Reduction Act—This action
does not impose an information
collection burden under the Paperwork
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Reduction Act; 3. Regulatory Flexibility
Act—After considering the economic
impacts of today’s action on small
entities under the Regulatory Flexibility
Act, 1 certify that this action will not
have a significant economic impact on
a substantial number of small entities; 4.
Unfunded Mandates Reform Act—
Because this action approves pre-
existing requirements under state law
and does not impose any additional
enforceable duty beyond that required
by state law, this action does not
contain any unfunded mandate, or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Act; 5. Executive
Order 13132: Federalism—EO 13132
does not apply to this action because
this action will not have federalism
implications (i.e., there are no
substantial direct effects on states, on
the relationship between the national
government and states, or on the
distribution of power and
responsibilities between federal and
state governments); 6. Executive Order
13175: Consultation and Coordination
with Indian Tribal Governments—EO
13175 does not apply to this action
because it will not have tribal
implications (i.e., there are no
substantial direct effects on one or more
Indian tribes, on the relationship
between the federal government and
Indian tribes, or on the distribution of
power and responsibilities between the
federal government and Indian tribes).
7. Executive Order 13045: Protection of
Children from Environmental Health &
Safety Risks—This action is not subject
to EO 13045 because it is not
economically significant and is not
based on health or safety risks; 8.
Executive Order 13211: Actions that
Significantly Affect Energy Supply,
Distribution, or Use—This action is not
subject to EO 13211 because it is not a
significant regulatory action as defined
in EO 12866; 9. National Technology
Transfer Advancement Act—This
provision directs EPA to use voluntary
consensus standards in its regulatory
activities unless to do so would be
inconsistent with applicable law or
otherwise impractical. Voluntary
consensus standards are technical
standards (e.g., materials specifications,
test methods, sampling procedures, and
business practices) that are developed or
adopted by voluntary consensus
standards bodies. This action does not
involve technical standards. Therefore,
EPA did not consider the use of any
voluntary consensus standards. 10.
Congressional Review Act—EPA will
submit a report containing this action
and other information required by the

Congressional Review Act (5 U.S.C. 801
et seq.) to the U.S. Senate, the U.S.
House of Representatives, and the
Comptroller General of the United
States prior to publication in the
Federal Register.

List of Subjects
40 CFR Part 239

Environmental protection,
Administrative practice and procedure,
Intergovernmental relations, Waste
treatment and disposal.

40 CFR Part 258

Reporting and recordkeeping
requirements, Waste treatment disposal,
Water pollution control.

Authority: This action is issued under the
authority of section 2002, 4005 and 4010(c)
of the Solid Waste Disposal Act, as amended,
42 U.S.C. 6912, 6945 and 6949(a).

Dated: January 26, 2005.

Norman Neidergang,

Acting Regional Administrator, U.S EPA,
Region 5.

[FR Doc. 05—-2891 Filed 2—14-05; 8:45 am)]
BILLING CODE 6560-50-P

FEDERAL MARITIME COMMISSION

46 CFR Parts 501, 502, 515
[Docket No. 05-01]

Agency Reorganization and
Delegations of Authority

AGENCY: Federal Maritime Commission.
ACTION: Final rule.

SUMMARY: The Federal Maritime
Commission (“FMC” or “Commission”’)
amends its regulations relating to
agency organization to reflect the
reorganization of the agency that took
effect August 23, 2004, and to delegate
authority to certain FMC bureaus in
order to improve the FMC’s ability to
carry out its statutory responsibilities
over the ocean shipping industry in a
more effective and efficient manner.
DATES: Effective February 15, 2005.

FOR FURTHER INFORMATION CONTACT:
Amy W. Larson, General Counsel,
Federal Maritime Commaission, 800
North Capitol Street, NW., Washington,
DC 20573, (202) 523-5740, E-mail:
GeneralCounsel@fmc.gov.

SUPPLEMENTARY INFORMATION: The FMC
is amending part 501 of Title 46, Code
of Federal Regulations to reflect the
reorganization of the agency that took
effect on August 23, 2004. The FMC was
reorganized in order to improve its
ability to carry out its statutory
responsibilities over the ocean shipping

industry in a more effective and
efficient manner.

Because the changes made in this
proceeding address internal agency
operating procedure and organization,
and are routine and ministerial in
nature within the meaning of the
Administrative Procedure Act, 5 U.S.C.
553, this rule is published as final.

This Rule also makes nomenclature
changes in certain CFR units to reflect
a change in a relevant Commission
bureau name since these CFR units were
last revised.

List of Subjects

46 CFR Part 501

Organization and functions, Official
seal, Authority delegations,
Administrative practice and procedure.

46 CFR Part 502

Administrative practice and
procedure, Claims, Equal access to
justice, Investigations, Lawyers,
Maritime carriers, Penalties, Reporting
and recordkeeping requirements.

46 CFR Part 515

Exports, Freight forwarders, Non-
vessel-operating common carriers,
Ocean transportation intermediaries,
Licensing requirements, Financial
responsibility requirements, Reporting
and recordkeeping requirements.

m For the reasons stated in the preamble,
the Federal Maritime Commission
amends 46 CFR Parts 501, 502 and 515
as follows.

m 1. Part 501 is revised to read as follows:

PART 501—THE FEDERAL MARITIME
COMMISSION—GENERAL

SUBCHAPTER A—GENERAL AND
ADMINISTRATIVE PROVISIONS

PART 501—THE FEDERAL MARITIME
COMMISSION—GENERAL

Subpart A—Organization and Functions

Sec.

501.1 Purpose.

501.2 General.

501.3 Organizational components of the
Federal Maritime Commission.

501.4 Lines of responsibility.

501.5 Functions of the organizational
components of the Federal Maritime
Commission.

Subpart B—Official Seal

501.11 Official seal.

Subpart C—Delegation and Redelegation of
Authorities

501.21
501.22
501.23

Delegation of authorities.

[Reserved]

Delegation to the General Counsel.

501.24 Delegation to the Secretary.

501.25 Delegation to the Director, Office of
Operations.
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501.26 Delegation to and redelegation by
the Director, Bureau of Certification and
Licensing.

501.27 Delegation to and redelegation by
the Director, Bureau of Trade Analysis.

501.28 Delegation to the Director, Bureau of
Enforcement.

501.29 Delegation to and redelegation by
the Director, Office of Administration.

Subpart D—Public Requests for Information
501.41 Public requests for information and

decisions.
Appendix A to Part 501—Organization Chart

Authority: 5 U.S.C. 551-557, 701-706,
2903, and 6304; 31 U.S.C. 3721; 41 U.S.C.
414 and 418; 44 U.S.C. 501-520 and 3501—
3520; 46 U.S.C. app. 876, 1111, and 1701—
1720; Reorganization Plan No. 7 of 1961, 26
FR 7315, August 12, 1961; Pub. L. 89-56, 70
Stat. 195; 5 CFR Part 2638; Pub. L. 89-777,
80 Stat. 1356; Pub. L. 104-320, 110 Stat.
3870.

Subpart A—Organization and
Functions

§501.1 Purpose.

This part describes the organization,
functions and Official Seal of, and the
delegation of authority within, the
Federal Maritime Commission
(“Commission”).

§501.2 General.

(a) Statutory functions. The
Commission regulates common carriers
by water and other persons involved in
the oceanborne foreign commerce of the
United States under provisions of the
Shipping Act of 1984, as amended by
the Ocean Shipping Reform Act of 1998
(46 U.S.C. app. sections 1701-1720);
section 19 of the Merchant Marine Act,
1920 (46 U.S.C. app. section 876); the
Foreign Shipping Practices Act of 1988
(46 U.S.C. app. section 1710a); sections
2 and 3, Public Law 89-777, Financial
Responsibility for Death or Injury to
Passengers and for Non-Performance of
Voyages (46 U.S.C. app. sections 817d
and 817e); and other applicable statutes.

(b) Establishment and composition of
the Commission. The Commission was
established as an independent agency
by Reorganization Plan No. 7 of 1961,
effective August 12, 1961, and is
composed of five Commissioners
(“Commissioners” or “members’’),
appointed by the President, by and with
the advice and consent of the Senate.
Not more than three Commissioners
may be appointed from the same
political party. The President designates
one of the Commissioners to serve as the
Chairman of the Commission
(““Chairman”).

(c) Terms and vacancies. The term of
each member of the Commission is five
years and begins when the term of the
predecessor of that member ends (i.e.,

on June 30 of each successive year),
except that, when the term of office of
a member ends, the member may
continue to serve until a successor is
appointed and qualified. A vacancy in
the office of any Commissioner shall be
filled in the same manner as the original
appointment, except that any person
chosen to fill a vacancy shall be
appointed only for the unexpired term
of the Commissioner whom he or she
succeeds. Each Commissioner shall be
removable by the President for
inefficiency, neglect of duty, or
malfeasance in office.

(d) Quorum. A vacancy or vacancies
in the Commission shall not impair the
power of the Commission to execute its
functions. The affirmative vote of a
majority of the members of the
Commission is required to dispose of
any matter before the Commission. For
purposes of holding a formal meeting
for the transaction of the business of the
Commission, the actual presence of two
Commissioners shall be sufficient.
Proxy votes of absent members shall be
permitted.

(e) Meetings; records; rules and
regulations. The Commission shall,
through its Secretary, keep a true record
of all its meetings and the yea-and-nay
votes taken therein on every action and
order approved or disapproved by the
Commission. In addition to or in aid of
its functions, the Commission adopts
rules and regulations in regard to its
powers, duties and functions under the
shipping statutes it administers.

§501.3 Organizational components of the
Federal Maritime Commission.

The major organizational components
of the Commission are set forth in the
Organization Chart attached as
Appendix A to this part. An outline
table of the components/functions
follows:

(a) Office of the Chairman of the
Federal Maritime Commission. (Chief
Executive and Administrative Officer,
FOIA and Privacy Act Appeals Officer.)

(1) Information Security Officer.

(2) Designated Agency Ethics Official.

(b) Offices of the Members of the
Federal Maritime Commission.

(c) Office of the Secretary. (FOIA and
Privacy Act Officer, Federal Register
Liaison.)

(1) Office of Consumer Affairs and
Dispute Resolution Services.

(2) [Reserved]

(d) Office of the General Counsel.
(Ethics Official; Chair, Permanent Task
Force on International Affairs;
Legislative Counsel.)

(e) Office of Administrative Law
Judges.

(f) Office of Equal Employment
Opportunity.

(g) Office of the Inspector General.

(h) Office of Operations.

(1) Bureau of Certification and
Licensing.

(i) Office of Passenger Vessels &
Information Processing.

(ii) Office of Ocean Transportation
Intermediaries.

(2) Bureau of Trade Analysis.

(i) Office of Agreements.

(ii) Office of Economics &
Competition Analysis.

(iii) Office of Service Contracts &
Tariffs.

(3) Bureau of Enforcement.

(4) Area Representatives.

(i) Office of Administration. (Chief
Acquisition Officer, Audit Followup and
Management Controls Official, Chief
Information Officer, Chief Financial
Officer.)

(1) Office of Budget and Financial
Management.

(2) Office of Human Resources.

(3) Office of Information Technology.
(Senior IT Officer, Forms Control
Officer, Network Security Officer,
Records Management Officer.)

(4) Office of Management Services.
(Physical Security, FMC Contracting
Officer.)

(j) Boards and Committees.

(1) Executive Resources Board.

(2) Performance Review Board.

§501.4 Lines of responsibility.

(a) Chairman. The Office of the
Secretary, the Office of the General
Counsel, the Office of Administrative
Law Judges, the Office of Equal
Employment Opportunity, the Office of
the Inspector General, the Office of
Operations, the Office of
Administration, and officials performing
the functions of Information Security
Officer and Designated Agency Ethics
Official, report to the Chairman of the
Commission.

(b) Office of Operations. The Bureau
of Certification and Licensing, Bureau of
Enforcement, Bureau of Trade Analysis,
and Area Representatives report to the
Office of Operations.

(c) Office of Administration. The
Office of Budget and Financial
Management, Office of Human
Resources, Office of Information
Technology, and Office of Management
Services report to the Office of
Administration. The Office of Equal
Employment Opportunity and the Office
of the Inspector General receive
administrative assistance from the
Director of Administration. All other
units of the Commission receive
administrative guidance from the
Director of Administration.

(d) Office of the Secretary. The Office
of Consumer Affairs and Dispute



Federal Register/Vol. 70, No. 30/ Tuesday, February 15, 2005/Rules and Regulations

7661

Resolution Services reports to the Office
of the Secretary.

§501.5 Functions of the organizational
components of the Federal Maritime
Commission.

As further provided in subpart C of
this part, the functions, including the
delegated authority of the Commission’s
organizational components and/or
officials to exercise their functions and
to take all actions necessary to direct
and carry out their assigned duties and
responsibilities under the lines of
responsibility set forth in § 501.4, are
briefly set forth as follows:

(a) Chairman. As the chief executive
and administrative officer of the
Commission, the Chairman presides at
meetings of the Commission,
administers the policies of the
Commission to its responsible officials,
and ensures the efficient discharge of
their responsibilities. The Chairman
provides management direction to the
Offices of Equal Employment
Opportunity, Inspector General,
Secretary, General Counsel,
Administrative Law Judges, Operations,
and Administration with respect to all
matters concerning overall Commission
workflow, resource allocation (both staff
and budgetary), work priorities and
similar managerial matters; and
establishes, as necessary, various
committees and boards to address
overall operations of the agency. The
Chairman serves as appeals officer
under the Freedom of Information Act,
the Privacy Act, and the Federal
Activities Inventory Reform Act of 1998.
The Chairman appoints the heads of
major administrative units after
consultation with the other
Commissioners. In addition, the
Chairman, as “head of the agency,” has
certain responsibilities under Federal
laws and directives not specifically
related to shipping. For example, the
special offices or officers within the
Commission, listed under paragraphs
(a)(1) through (a)(4) of this section, are
appointed or designated by the
Chairman, are under his or her direct
supervision and report directly to the
Chairman:

(1) Under the direction and
management of the Office Director, the
Office of Equal Employment
Opportunity (“EEO”) ensures that
statutory and regulatory prohibitions
against discrimination in employment
and the requirements for related
programs are fully implemented. As
such, the Office administers and
implements comprehensive programs
on discrimination complaints
processing, affirmative action and
special emphasis. The Director, EEO,

advises the Chairman regarding EEO’s
plans, procedures, regulations, reports
and other matters pertaining to policy
and the agency’s programs.
Additionally, the Director provides
leadership and advice to managers and
supervisors in carrying out their
respective responsibilities in equal
employment opportunity. The EEO
Office administers and implements
these program responsibilities in
accordance with Equal Employment
Opportunity Commission (“EEOC”)
Regulations at 29 CFR Part 1614 and
other relevant EEOC Directives and
Bulletins.

(2) Under the direction and
management of the Inspector General,
the Office of Inspector General
conducts, supervises and coordinates
audits and investigations relating to the
programs and operations of the
Commission; reviews existing and
proposed legislation and regulations
pertaining to such programs and
operations; provides leadership and
coordination and recommends policies
for activities designed to promote
economy, efficiency, and effectiveness
in the administration of, and to prevent
and detect waste, fraud and abuse in,
such programs and operations; and
advises the Chairman and the Congress
fully and currently about problems and
deficiencies relating to the
administration of such programs and
operations and the necessity for and
progress of corrective action.

(3) The Information Security Officer is
a senior agency official designated
under § 503.52 of this chapter to direct
and administer the Commission’s
information security program, which
includes an active oversight and
security education program to ensure
effective implementation of Executive
Orders 12958 and 12968.

(4) The Designated Agency Ethics
Official and Alternate are appropriate
agency employees formally designated
under 5 CFR 2638.202 and §508.101 of
this chapter to coordinate and manage
the ethics program as set forth in 5 CFR
2638.203, which includes the functions
of advising on matters of employee
responsibilities and conduct, and
serving as the Commission’s designee(s)
to the Office of Government Ethics on
such matters. They provide counseling
and guidance to employees on conflicts
of interest and other ethical matters.

(b) Commissioners. The members of
the Commission, including the
Chairman, implement various shipping
statutes and related directives by
rendering decisions, issuing orders, and
adopting and enforcing rules and
regulations governing persons subject to
the shipping statutes; and perform other

duties and functions as may be
appropriate under reorganization plans,
statutes, executive orders, and
regulations.

(c) Secretary. Under the direction and
management of the Secretary, the Office
of the Secretary:

(1) Is responsible for the preparation,
maintenance and disposition of the
official files and records documenting
the business of the Commission. In this
regard, the Office:

(i) Prepares and, as appropriate,
publishes agenda of matters for action
by the Commission; prepares and
maintains the minutes with respect to
such actions; signs, serves and issues,
on behalf of the Commission,
documents implementing such actions,
and coordinates follow-up thereon.

(ii) Receives and processes formal and
informal complaints involving alleged
statutory violations, petitions for relief,
special dockets applications,
applications to correct clerical or
administrative errors in service
contracts, requests for conciliation
service, staff recommendations for
investigation and rulemaking
proceedings, and motions and filings
relating thereto.

(iii) Disseminates information
regarding the proceedings, activities,
functions, and responsibilities of the
Commission to the maritime industry,
news media, general public, and other
government agencies. In this capacity
the Office also:

(A) Administers the Commaission’s
Freedom of Information Act, Privacy
Act and Government in the Sunshine
Act responsibilities; the Secretary serves
as the Freedom of Information Act and
Privacy Act Officer.

(B) Authenticates records of the
Commission.

(C) Receives and responds to
subpoenas directed to Commission
personnel and/or records.

(D) Compiles and publishes the bound
volumes of Commission decisions.

(E) Coordinates publication of
documents, including rules and
modifications thereto with the Office of
the Federal Register; the Secretary
serves as the Federal Register Liaison
Officer and Certifying Officer.

(F) Oversees the content and
organization of the Commission’s Web
site and authorizes the publication of
documents thereon.

(2) Through the Secretary and, in the
absence or preoccupation of the
Secretary, through the Assistant
Secretary, administers oaths pursuant to
5 U.S.C. §2903(b).

(3) Manages the Commission’s library
and related services.
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(4) Through the Office of Consumer
Affairs and Dispute Resolution Services,
has responsibility for developing and
implementing the Alternative Dispute
Resolution Program, responds to
consumer inquiries and complaints, and
coordinates the Commission’s efforts to
resolve disputes within the shipping
industry. The Director of the Office of
Consumer Affairs and Dispute
Resolution Services is designated as the
agency Dispute Resolution Specialist
pursuant to section 3 of the
Administrative Dispute Resolution Act
of 1996, Public Law 104-320.

(d) General Counsel. Under the
direction and management of the
General Counsel, the Office of the
General Counsel:

(1) Reviews for legal sufficiency all
staff memoranda and recommendations
that are presented for Commission
action and staff actions acted upon
pursuant to delegated authority under
§§501.27(e) and 501.27(g).

(2) Provides written or oral legal
opinions to the Commission, to the staff,
and to the general public in appropriate
cases.

(3) Prepares and/or reviews for legal
sufficiency, before service, all final
Commission decisions, orders, and
regulations.

(4) Monitors, reviews and, as
requested by the Committees of the
Congress, the Office of Management and
Budget, or the Chairman, prepares
comments on all legislation introduced
in the Congress affecting the
Commission’s programs or activities,
and prepares draft legislation or
amendments to legislation; coordinates
such matters with the appropriate
Bureau, Office or official and advises
appropriate Commission officials of
legislation that may impact the
programs and activities of the
Commission; prepares testimony for
congressional hearings and responses to
requests from congressional offices.

(5) Serves as the legal representative
of the Commission in courts and in
administrative proceedings before other
government agencies.

(6) Monitors and reports on
international maritime developments,
including laws and practices of foreign
governments which affect ocean
shipping; and identifies potential state-
controlled carriers within the meaning
of section 3(8) of the Shipping Act of
1984, researches their status, and makes
recommendations to the Commission
concerning their classification.

(7) Represents the Commission in U.S.
Government interagency groups dealing
with international maritime issues;
serves as a technical advisor on
regulatory matters in bilateral and

multilateral maritime discussions; and
coordinates Commission activities
through liaison with other government
agencies and programs and international
organizations.

(8) Screens, routes, and maintains
custody of U.S. Government and
international organization documents,
subject to the classification and
safekeeping controls administered by
the Commission’s Information Security
Officer.

(9) Reviews for legal sufficiency all
adverse personnel actions, procurement
activities, Freedom of Information Act
and Privacy Act matters and other
administrative actions.

(10) Serves as the Chair of the
Permanent Task Force on International
Affairs or designates a person to serve
as the Chair.

(e) Administrative Law Judges. Under
the direction and management of the
Chief Administrative Law Judge, the
Office of Administrative Law Judges
holds hearings and renders initial or
recommended decisions in formal
rulemaking and adjudicatory
proceedings as provided in the Shipping
Act of 1984, and other applicable laws
and other matters assigned by the
Commission, in accordance with the
Administrative Procedure Act and the
Commission’s Rules of Practice and
Procedure.

(f) Office of Operations. (1) The
Director of Operations:

(i) As senior staff official, is
responsible to the Chairman for the
management and coordination of the
Commission’s Bureaus of Certification
and Licensing; Trade Analysis;
Enforcement; and the Commission’s
Area Representatives, as more fully
described below, and thereby
implements the regulatory policies of
the Commission and directives of the
Chairman;

(ii) The Office initiates
recommendations, collaborating with
other elements of the Commission as
warranted, for long-range plans, new or
revised policies and standards, and
rules and regulations, with respect to its
program activities.

(2) [Reserved]

(g) Under the direction and
management of the Bureau Director, the
Bureau of Certification and Licensing:

(1) Through the Office of
Transportation Intermediaries, has
responsibility for reviewing applications
for Ocean Transportation Intermediary
(“OTTI”) licenses, and maintaining
records about licensees.

(2) Through the Office of Passenger
Vessels and Information Processing, has
responsibility for reviewing applications
for certificates of financial responsibility

with respect to passenger vessels,
managing all activities with respect to
evidence of financial responsibility for
OTIs and passenger vessel owner/
operators, and for developing and
maintaining all Bureau databases and
records of OTI applicants and licensees.

(h) Under the direction and
management of the Bureau Director, the
Bureau of Trade Analysis, through its
Office of Agreements; Office of
Economics and Competition Analysis;
and Office of Service Contracts and
Tariffs, reviews agreements and
monitors the concerted activities of
common carriers by water, reviews and
analyzes service contracts, monitors
rates of government controlled carriers,
reviews carrier published tariff systems
under the accessibility and accuracy
standards of the Shipping Act of 1984,
responds to inquiries or issues that arise
concerning service contracts or tariffs,
and is responsible for competition
oversight and market analysis.

(i) Under the direction and
management of the Bureau Director, the
Bureau of Enforcement:

(1) Participates as trial counsel in
formal Commission proceedings when
designated by Commission order, or
when intervention is granted;

(2) Initiates, processes and negotiates
the informal compromise of civil
penalties under §501.28 and § 502.604
of this chapter, and represents the
Commission in proceedings and
circumstances as designated;

(3) Acts as staff counsel to the
Director of Operations and other
bureaus and offices;

(4) Coordinates with other bureaus
and offices to provide legal advice,
attorney liaison, and prosecution, as
warranted, in connection with
enforcement matters;

(5) Conducts investigations leading to
enforcement action, advises the
Commission of evolving competitive
practices in international oceanborne
commerce, and assesses the practical
repercussions of Commission
regulations.

(j) Area Representatives. Maintain a
presence in locations other than
Washington, DC, with activities
including the following:

(1) Representing the Commission
within their respective geographic areas;

(2) Providing liaison between the
Commission and the shipping industry
and interested public; conveying
pertinent information regarding
regulatory activities and problems; and
recommending courses of action and
solutions to problems as they relate to
the shipping public, the affected
industry, and the Commission;
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(3) Furnishing to interested persons
information, advice, and access to
Commission public documents;

(4) Receiving and resolving informal
complaints, in coordination with the
Director, Office of Consumer Affairs and
Dispute Resolution Services;

(5) Investigating potential violations
of the shipping statutes and the
Commission’s regulations;

(6) Conducting shipping industry
surveillance programs to ensure
compliance with the shipping statutes
and the Commission’s regulations. Such
programs include common carrier
audits, service contract audits and
compliance checks of OTIs;

(7) Upon request of the Bureau of
Certification and Licensing, auditing
passenger vessel operators to determine
the adequacy of performance bonds and
the availability of funds to pay liability
claims for death or injury, and assisting
in the background surveys of OTI
applicants;

(8) Conducting special surveys and
studies, and recommending policies to
strengthen enforcement of the shipping
laws;

(9) Maintaining liaison with Federal
and State agencies with respect to areas
of mutual concern; and

(10) Providing assistance to the
various bureaus and offices of the
Commission, as appropriate and when
requested.

(k) Office of Administration. (1) The
Director of Administration:

(i) Provides administrative guidance
to all units of the Commission, except
the Offices of Equal Employment
Opportunity and the Inspector General,
which are provided administrative
assistance;

(ii) Is the agency’s Chief Acquisition
Officer under the Services Acquisition
Reform Act of 2003, Public Law 108—
136, 117 Stat. 1663 and Commission
Order No. 112;

(iii) Is the Audit Follow-up and
Management (Internal) Controls Official
for the Commission under Commission
Orders 103 and 106;

(iv) Is the agency’s Chief Financial
Officer;

(v) Serves as the agency’s lead
executive for strategic planning,
implementation and compliance with
the Government Performance and
Results Act of 1993, Public Law 103-62,
107 Stat. 285;

(2) The Deputy Director of
Administration is the Commission’s
Chief Information Officer.

(3) The Office of Administration
ensures the periodic review and
updating of Commission orders. Under
the direction and management of the
Director of Administration, the Office of

Administration is responsible for the
management and coordination of the
Offices of: Budget and Financial
Management, Human Resources,
Information Technology, and
Management Services. The Office of
Administration provides administrative
support to the program operations of the
Commission. The Director of
Administration interprets governmental
policies and programs and administers
these in a manner consistent with
Federal guidelines, including those
involving financial management, human
resources, information technology, and
procurement. The Office initiates
recommendations, collaborating with
other elements of the Commission as
warranted, for long-range plans, new or
revised policies and standards, and
rules and regulations, with respect to its
activities. The Director of
Administration is responsible for
directing and administering the
Commission’s training and development
function. The Director of
Administration also acts as the
Commission’s representative to the
Small Agency Council. Other programs
are carried out by its Offices, as follows:

(i) Office of Budget and Financial
Management, under the direction and
management of the Office Director,
administers the Commission’s financial
management program, including fiscal
accounting activities, fee and forfeiture
collections, and payments, and ensures
that Commission obligations and
expenditures of appropriated funds are
proper; develops annual budget
justifications for submission to the
Congress and the Office of Management
and Budget; develops and administers
internal controls systems that provide
accountability for agency funds;
administers the Commission’s travel
and cash management programs,
ensures accountability for official
passports; and assists in the
development of proper levels of user
fees.

(ii) The Office of Human Resources,
under the direction and management of
the Office Director, plans and
administers a complete personnel
management program including:
Recruitment and placement; position
classification and pay administration;
occupational safety and health;
employee counseling services; employee
relations; workforce discipline;
performance appraisal; incentive
awards; retirement; and personnel
security.

(iii) Office of Information Technology,
under the direction and management of
the Office Director, administers the
Commission’s information technology
(“IT”’) program under the Paperwork

Reduction Act of 1995, as amended, as
well as other applicable laws that
prescribe responsibility for operating
the IT program. The Office provides
administrative support with respect to
information technology to the program
operations of the Commission. The
Office interprets governmental policies
and programs for information
technology and administers these
policies and programs in a manner
consistent with federal guidelines. The
Office initiates recommendations,
collaborating with other elements of the
Commission as warranted, for long
range plans, new or revised policies and
standards, and rules and regulations
with respect to its program activities.
The Office’s functions include:
conducting IT management studies and
surveys; managing data
telecommunications; developing and
managing databases and applications;
coordinating records management
activities; administering IT contracts;
and developing Paperwork Reduction
Act clearances for submission to the
Office of Management and Budget. The
Office is also responsible for managing
the computer security and the records
and forms programs. The Director of the
Office serves as Senior IT Officer, Forms
Control Officer, Computer Security
Officer, and Records Management
Officer.

(iv) Office of Management Services,
under the direction and management of
the Office Director, directs and
administers a variety of management
support service functions of the
Commission. The Director of the Office
is the Commission’s principal
Contracting Officer under Commission
Order No. 112. Programs include voice
telecommunications; acquisition of all
goods and services used by the
Commission; building security and
emergency preparedness; real and
personal property management; printing
and copying; mail services; graphic
design; equipment maintenance; and
transportation. The Office Director is the
agency’s liaison with the Small Agency
Council’s Procurement and
Administrative Services Committees
and with the General Services
Administration (“GSA”) and the
Department of Homeland Security
(“DHS”) on building security
Committee.

(1) Boards and Committees. The
following boards and committees are
established by separate Commission
orders to address matters relating to the
overall operations of the Commission:

(1) The Executive Resources Board
(“ERB”) is composed of all Senior
Executive Service members. The
Chairman shall designate an ERB chair
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on a rotational basis beginning October
1 of each year. The Board meets on an
ad hoc basis to discuss, develop and
submit recommendations to the
Chairman on matters related to the merit
staffing process for career appointments
in the Senior Executive Service,
including the executive qualifications of
candidates for career appointment. The
Board also plans and manages the
Commission’s executive development
programs. Serving the Board in a non-
voting advisory capacity are the
Director, Office of Equal Employment
Opportunity, the Training Officer, and
the Director, Office of Human
Resources, who also serves as the
Board’s secretary. [Commission Order
No. 95.]

(2) The Performance Review Board
(“PRB”) is chaired by a Commissioner
designated by the Chairman, and is
composed of a standing register of
members which is published in the
Federal Register. Once a year, the PRB
Chairman appoints performance review
panels from the membership to review
individual performance appraisals and
other relevant information pertaining to
Senior Executives at the Commission,
and to recommend final performance
ratings to the Chairman. [Commission
Order No. 115.] Every three years, the
PRB considers supervisors’
recommendations as to whether Senior
Executives of the Commission should be
recertified under the Ethics Reform Act
of 1989, and makes appropriate
recommendations to the Commission’s
Chairman. [Commission Order No. 118.]

Subpart B—Official Seal

§501.11 Official seal.

(a) Description. Pursuant to section
201(c) of the Merchant Marine Act,
1936, as amended (46 U.S.C. app.
1111(c)), the Commission prescribes its
official seal, as adopted by the
Commission on August 14, 1961, which
shall be judicially noticed. The design
of the official seal is described as
follows:

(1) A shield argent paly of six gules,
a chief azure charged with a fouled
anchor or; shield and anchor outlined of
the third; on a wreath argent and gules,
an eagle displayed proper; all on a gold
disc within a blue border, encircled by
a gold rope outlined in blue, and
bearing in white letters the inscription
“Federal Maritime Commission” in
upper portion and “1961” in lower
portion.

(2) The shield and eagle above it are
associated with the United States of
America and denote the national scope
of maritime affairs. The outer rope and
fouled anchor are symbolic of seamen

and waterborne transportation. The date
“1961” has historical significance,
indicating the year in which the
Commission was created.

(b) Design

Subpart C—Delegation and
Redelegation of Authorities

§501.21 Delegation of authorities.

(a) Authority and delegation. Section
105 of Reorganization Plan No. 7 of
1961, August 12, 1961, authorizes the
Commission to delegate, by published
order or rule, any of its functions to a
division of the Commission, an
individual Commissioner, an
administrative law judge, or an
employee or employee board, including
functions with respect to hearing,
determining, ordering, certifying,
reporting or otherwise acting as to any
work, business or matter. In subpart A
of this part, the Commission has
delegated general functions, and in this
subpart C it is delegating miscellaneous,
specific authorities set forth in
§§501.23, et seq., to the delegatees
designated therein, subject to the
limitations prescribed in subsequent
subsections of this section.

(b) Deputies. Where bureau or office
deputies are officially appointed, they
are hereby delegated all necessary
authority to act in the absence or
incapacity of the director or chief.

(c) Redelegation. Subject to the
limitations in this section, the
delegatees may redelegate their
authorities to subordinate personnel
under their supervision and direction;
but only if this subpart is amended to
reflect such redelegation and notice
thereof is published in the Federal
Register. Under any redelegated
authority, the redelegator assumes full
responsibility for actions taken by
subordinate redelegatees.

(d) Exercise of authority; policy and
procedure. The delegatees and
redelegatees shall exercise the
authorities delegated or redelegated in a
manner consistent with applicable laws
and the established policies of the
Commission, and shall consult with the
General Counsel where appropriate.

(e) Exercise of delegated authority by
delegator. Under any authority
delegated or redelegated, the delegator
(Commission), or the redelegator,

respectively, shall retain full rights to
exercise the authority in the first
instance.

(f) Review of delegatee’s action. The
delegator (Commission) or redelegator of
authority shall retain a discretionary
right to review an action taken under
delegated authority by a subordinate
delegatee, either upon the filing of a
written petition of a party to, or an
intervenor in, such action; or upon the
delegator’s or redelegator’s own
initiative.

(1) Petitions for review of actions
taken under delegated authority shall be
filed within ten (10) calendar days of
the action taken:

(i) If the action for which review is
sought is taken by a delegatee, the
petition shall be addressed to the
Commission pursuant to §502.69 of this
chapter.

(ii) If the action for which review is
sought is taken by a redelegatee, the
petition shall be addressed to the
redelegator whose decision can be
further reviewed by the Commission
under paragraph (f)(1)(i) of this section,
unless the Commission decides to
review the matter directly, such as, for
example, in the incapacity of the
redelegator.

(2) The vote of a majority of the
Commission less one member thereof
shall be sufficient to bring any delegated
action before the Commission for review
under this paragraph.

(g) Action—when final. Should the
right to exercise discretionary review be
declined or should no such review be
sought under paragraph (f) of this
section, then the action taken under
delegated authority shall, for all
purposes, including appeal or review
thereof, be deemed to be the action of
the Commission.

(h) Conflicts. Where the procedures
set forth in this section conflict with law
or any regulation of this chapter, the
conflict shall be resolved in favor of the
law or other regulation.

§501.22 [Reserved]

§501.23 Delegation to the General
Counsel.

The authority listed in this section is
delegated to the General Counsel:
authority to classify carriers within the
meaning of section 3(8) of the Shipping
Act of 1984, except where a carrier
submits a rebuttal statement pursuant to
§565.3(b) of this chapter.

§501.24 Delegation to the Secretary.

The authorities listed in this section
are delegated to the Secretary and, in
the absence or preoccupation of the
Secretary, to the Assistant Secretary.
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(a) Authority to approve applications
for permission to practice before the
Commission and to issue admission
certificates to approved applicants.

(b) Authority to extend the time to file
exceptions or replies to exceptions, and
the time for Commission review,
relative to initial decisions of
administrative law judges and decisions
of Special Dockets Officers.

(c) Authority to extend the time to file
appeals or replies to appeals, and the
time for Commission review, relative to
dismissals of proceedings, in whole or
in part, issued by administrative law
judges.

(g) Authority to establish and extend
or reduce the time:

(1) To file documents either in
docketed proceedings or relative to
petitions filed under Part 502 of this
chapter, which are pending before the
Commission itself; and

(2) To issue initial and final decisions
under §502.61 of this chapter.

(e) Authority to prescribe a time limit
for the submission of written comments
with reference to agreements filed
pursuant to section 5 of the Shipping
Act of 1984.

(f) Authority, in appropriate cases, to
publish in the Federal Register notices
of intent to prepare an environmental
assessment and notices of finding of no
significant impact.

(g) Authority to prescribe a time limit
less than ten days from date published
in the Federal Register for filing
comments on notices of intent to
prepare an environmental assessment
and notice of finding of no significant
impact and authority to prepare
environmental assessments of no
significant impact.

(h) Authority, in the absence or
preoccupation of the Director of
Administration, to sign travel orders,
nondocketed recommendations to the
Commission, and other routine
documents for the Director of
Administration, consistent with the
programs, policies, and precedents
established by the Commission or the
Director of Administration.

§501.25 Delegation to the Director, Office
of Operations.

The authorities listed in this section
are delegated to the Director of
Operations.

(a) Authority to adjudicate, with the
concurrence of the General Counsel, and
authorize payment of, employee claims
for not more than $1,000.00, arising
under the Military and Civilian
Personnel Property Act of 1964, 31
U.S.C. §3721.

(b) Authority to approve
administrative leave for Area
Representatives.

§501.26 Delegation to and redelegation by
the Director, Bureau of Certification and
Licensing.

Except where specifically redelgated
in this section, the authorities listed in
this section are delegated to the
Director, Bureau of Certification and
Licensing.

(a) Authority to:

(1) Approve or disapprove
applications for OTI licenses; issue or
reissue or transfer such licenses; and
approve extensions of time in which to
furnish the name(s) and ocean
transportation intermediary experience
of the managing partner(s) or officer(s)
who will replace the qualifying partner
or officer upon whose qualifications the
original licensing was approved;

(2) Issue a letter stating that the
Commission intends to deny an OTI
application, unless within 20 days
applicant requests a hearing to show
that denial of the application is
unwarranted; deny applications where
an applicant has received such a letter
and has not requested a hearing within
the notice period; and rescind, or grant
extensions of, the time specified in such
letters;

(3) Revoke the license of an OTI upon
the request of the licensee;

(4) Upon receipt of notice of
cancellation of any instrument
evidencing financial responsibility,
notify the licensee in writing that its
license will automatically be suspended
or revoked, effective on the cancellation
date of such instrument, unless new or
reinstated evidence of financial
responsibility is submitted and
approved prior to such date, and
subsequently order such suspension or
revocation for failure to maintain proof
of financial responsibility;

(5) Revoke the ocean transportation
intermediary license of a non-vessel-
operating common carrier not in the
United States for failure to designate
and maintain a person in the United
States as legal agent for the receipt of
judicial and administrative process;

(6) Approve changes in an existing
licensee’s organization; and

(7) Return any application which on
its face fails to meet the requirements of
the Commission’s regulations,
accompanied by an explanation of the
reasons for rejection.

(8) The authorities contained in
paragraphs (a)(3) and (a)(4) of this
section are redelegated to the Director,
Office of Transportation Intermediaries,
in the Bureau of Consumer Complaints
and Licensing.

(b) Authority to:

(1) Approve applications for
Certificates (Performance) and
Certificates (Casualty) for passenger

vessels, evidenced by a surety bond,
guaranty or insurance policy, or
combination thereof; and issue, reissue,
or amend such Certificates;

(2) Issue a written notice to an
applicant stating intent to deny an
application for a Certificate
(Performance) and/or (Casualty),
indicating the reason therefor, and
advising applicant of the time for
requesting a hearing as provided for
under § 540.26(c) of this chapter; deny
any application where the applicant has
not submitted a timely request for a
hearing; and rescind such notices and
grant extensions of the time within
which a request for hearing may be
filed;

(3) Issue a written notice to a
certificant stating that the Commission
intends to revoke, suspend, or modify a
Certificate (Performance) and/or
(Casualty), indicating the reason
therefor, and advising of the time for
requesting a hearing as provided for
under § 540.26(c) of this chapter;
revoke, suspend or modify a Certificate
(Performance) and/or (Casualty) where
the certificant has not submitted a
timely request for hearing; and rescind
such notices and grant extensions of
time within which a request for hearing
may be filed;

(4) Revoke a Certificate (Performance)
and/or (Casualty) which has expired,
and/or upon request of, or acquiescence
by, the certificant; and

(5) Notify a certificant when a
Certificate (Performance) and/or
(Casualty) has become null and void in
accordance with §§540.8(a) and
540.26(a) of this chapter.

(c) Authority to approve amendments
to escrow agreements filed under
§540.5(b) of this Chapter when such
amendments are for the purpose of
changing names of principals, changing
the vessels covered by the escrow
agreement, changing the escrow agent,
and changing the amount of funds held
in escrow, provided that the changes in
amount of funds result in an amount of
coverage that complies with the
requirements in the introductory text of
§540.5 of this Chapter.

§501.27 Delegation to and redelegation by
the Director, Bureau of Trade Analysis.

Except where specifically redelegated
in this section, the authorities listed in
this section are delegated to the
Director, Bureau of Trade Analysis.

(a) Authority to determine that no
action should be taken to prevent an
agreement or modification to an
agreement from becoming effective
under section 6(c)(1), and to shorten the
review period under section 6(e), of the
Shipping Act of 1984, when the
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agreement or modification involves
solely a restatement, clarification or
change in an agreement which adds no
new substantive authority beyond that
already contained in an effective
agreement. This category of agreement
or modification includes, for example,
the following: a restatement filed to
conform an agreement to the format and
organization requirements of Part 535 of
this chapter; a clarification to reflect a
change in the name of a country or port
or a change in the name of a party to the
agreement; a correction of typographical
or grammatical errors in the text of an
agreement; a change in the title of
persons or committees designated in an
agreement; or a transfer of functions
from one person or committee to
another.

(b) Authority to grant or deny
applications filed under § 535.406 of
this chapter for waiver of the form,
organization and content requirements
of §§535.401, 535.402, 535.403, 535.404
and 535.405 of this chapter.

(c) Authority to grant or deny
applications filed under § 535.505 of
this chapter for waiver of the
information form requirements of
§§535.503 and 535.504 of this chapter.

(d) Authority to grant or deny
applications filed under § 535.709 of
this chapter for waiver of the reporting
and record retention requirements of
§§535.701, 535.702, 535.703, 535.704,
535.705, 535.706, 535.707 and 535.708
of this chapter.

(e) Authority to determine that no
action should be taken to prevent an
agreement or modification of an
agreement from becoming effective
under section 6(c)(1) of the Shipping
Act of 1984 for all unopposed
agreements and modifications to
agreements which will not result in a
significant reduction in competition.
Agreements which are deemed to have
the potential to result in a significant
reduction in competition and which,
therefore, are not covered by this
delegation include but are not limited
to:

(1) New agreements authorizing the
parties to collectively discuss or fix
rates (including terminal rates).

(2) New agreements authorizing the
parties to pool cargoes or revenues.

(3) New agreements authorizing the
parties to establish a joint service or
consortium.

(4) New equal access agreements.

(f) Authority to grant or deny
shortened review pursuant to § 535.605
of this chapter for agreements for which
authority is delegated in paragraph (e) of
this section.

(g) Subject to review by the General
Counsel, authority to deny, but not

approve, requests filed pursuant to
§535.605 of this chapter for a shortened
review period for agreements for which
authority is not delegated under
paragraph (e) of this section.

(h) Authority to issue notices of
termination of agreements which are
otherwise effective under the Shipping
Act of 1984, after publication of notice
of intent to terminate in the Federal
Register, when such terminations are:

(1) Requested by the parties to the
agreement;

(2) Deemed to have occurred when it
is determined that the parties are no
longer engaged in activity under the
agreement and official inquiries and
correspondence cannot be delivered to
the parties; or

(3) Deemed to have occurred by
notification of the withdrawal of the
next to last party to an agreement
without notification of the addition of
another party prior to the effective date
of the next to last party’s withdrawal.

(i) Authority to determine whether
agreements for the use or operation of
terminal property or facilities, or the
furnishing of terminal services, are
within the purview of section 5 of the
Shipping Act of 1984.

(j) Authority to request controlled
carriers to file justifications for existing
or proposed rates, charges,
classifications, rules or regulations, and
to review responses to such requests for
the purpose of recommending to the
Commission that a rate, charge,
classification, rule or regulation be
found unlawful and, therefore, requires
Commission action under section 9(d) of
the Shipping Act of 1984.

(k) Authority to recommend to the
Commission the initiation of formal
proceedings or other actions with
respect to suspected violations of the
shipping statutes and rules and
regulations of the Commission.

(1)(1) Authority to approve for good
cause or disapprove special permission
applications submitted by common
carriers, or conferences of such carriers,
subject to the provisions of section 8 of
the Shipping Act of 1984, for relief from
statutory and/or Commission tariff
requirements.

(2) The authority under this paragraph
is redelegated to the Director, Office of
Service Contracts and Tariffs, in the
Bureau of Trade Analysis.

(m)(1) Authority to approve or
disapprove special permission
applications submitted by a controlled
carrier subject to the provisions of
section 9 of the Shipping Act of 1984 for
relief from statutory and/or Commission
tariff requirements.

(2) The authority under this paragraph
is redelegated to the Director, Office of

Service Contracts and Tariffs, in the
Bureau of Trade Analysis.

(n) Authority contained in Part 530 of
this chapter to approve, but not deny,
requests for permission to correct
clerical or administrative errors in the
essential terms of filed service contracts.

§501.28 Delegation to the Director, Bureau
of Enforcement.

The authorities listed in this section
are delegated to the Director, Bureau of
Enforcement.

(a) Authority to compromise civil
penalty claims has been delegated to the
Director, Bureau of Enforcement, by
§502.604(g) of this chapter. This
delegation shall include the authority to
compromise issues relating to the
retention, suspension or revocation of
ocean transportation intermediary
licenses.

(b) [Reserved]

§501.29 Delegation to and redelegation by
the Director, Office of Administration.

Except where specifically redelegated
in this section, the authorities listed in
this section are delegated to the Director
of Administration.

(a) Authority to determine that an
exigency of the public business is of
such importance that annual leave may
not be used by employees to avoid
forfeiture before annual leave may be
restored under 5 U.S.C. 6304.

(b)(1) Authority to approve, certify, or
otherwise authorize those actions
dealing with appropriations of funds
made available to the Commission
including allotments, fiscal matters, and
contracts relating to the operation of the
Commission within the laws, rules, and
regulations set forth by the Federal
Government.

(2) The authority under paragraph (b)
of this section is redelegated to the
Director, Office of Budget and Financial
Management.

(c)(1) Authority to classify all
positions GS—1 through GS—15 and
wage grade positions.

(2) The authority under paragraph (c)
of this section is redelegated to the
Director, Office of Human Resources.

Subpart D—Public Requests for
Information

§501.41 Public requests for information
and decisions.

(a) General. Pursuant to 5 U.S.C.
552(a)(1)(A), there is hereby stated and
published for the guidance of the public
the established places at which, the
officers from whom, and the methods
whereby, the public may secure
information, make submittals or
requests, or obtain decisions,
principally by contacting by telephone,
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in writing, or in person, either the
Secretary of the Commission at the
Federal Maritime Commission, 800
North Capitol Street, NW., Washington,
DC 20573, or the Area Representatives
listed in paragraph (d) of this section.
See also Part 503 of this chapter.

(b) The Secretary will provide
information and decisions, and will
accept and respond to requests, relating
to the program activities of the Office of
the Secretary and of the Commission
generally. Unless otherwise provided in
this chapter, any document, report, or
other submission required to be filed
with the Commission by statute or the
Commission’s rules and regulations
relating to the functions of the
Commission or of the Office of the
Secretary shall be filed with or
submitted to the Secretary.

(c) The Directors of the following
bureaus and offices will provide
information and decisions, and will
accept and respond to requests, relating
to the specific functions or program
activities of their respective bureaus and
offices as set forth in this chapter; but
only if the dissemination of such
information or decisions is not
prohibited by statute or the
Commission’s Rules of Practice and
Procedure:

(1) Office of the Secretary;

(i) Office of Consumer Affairs and
Dispute Resolution Services;

(i1) [Reserved]

(2) Office of the General Counsel;

(3) Office of Administrative Law
Judges;

(4) Office of Equal Employment
Opportunity;

(5) Office of the Inspector General;

(6) Office of Operations;

(i) Bureau of Certification and
Licensing;

(ii) Bureau of Trade Analysis;

(iii) Bureau of Enforcement;

(iv) Area Representatives will provide
information and decisions to the public
within their geographic areas, or will
expedite the obtaining of information
and decisions from headquarters. The
addresses of these Area Representatives
are as follows. Further information on
Area Representatives, including Internet
e-mail addresses, can be obtained on the
Commission’s home page at ““http://
www.fme.gov.”

Los Angeles

Los Angeles Area Representative, P.O.
Box 230, 839 South Beacon Street,
Room 320, San Pedro, CA 90733—
0230.

South Florida

South Florida Area Representative, P.O.
Box 813609, Hollywood, FL 33081—
3609.

New Orleans

New Orleans Area Representative, U.S.
Customs House, 423 Canal Street,
Room 309B, New Orleans, LA 70130.

New York

New York Area Representative, Building
No. 75, Room 205B, JFK International
Airport, Jamaica, NY 11430.

Seattle

Seattle Area Representative, c/o U.S.
Customs, 7 South Nevada Street, Suite
100, Seattle, WA 98134.

(7) Office of Administration;

(i) Office of Budget and Financial
Management;

(ii) Office of Human Resources;

(iii) Office of Information Technology;
and

(iv) Office of Management Services.

(d) Submissions to bureaus and
offices. Any document, report or other
submission required to be filed with the
Commission by statute or the
Commission’s rules and regulations
relating to the specific functions of the
bureaus and offices shall be filed with
or submitted to the Director of such
Bureau or Office.

BILLING CODE 6730-01-P
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PART 502—RULES OF PRACTICE AND
PROCEDURE

m 2. The authority citation for Part 502
continues to read as follows:

Authority 5 U.S.C. 504, 551, 552, 556(c),
559, 561-569, 571-596; 5 U.S.C. 571-584; 12
U.S.C. 1141j(a); 18 U.S.C. 207; 26 U.S.C.
501(c)(3); 28 U.S.C. 2112(a); 31 U.S.C. 9701;
46 U.S.C. app. 817d, 817e, 1114(b), 1705,
1707-1711, 1713-1716; E.O. 11222 of May 8,
1965, 30 FR 6469, 3 CFR, 1964—1965 Comp.
P. 306; 21 U.S.C. 853a; Pub. L. 105-258, 112
Stat. 1902.

§502.271 [Amended]

m 3. Amend §502.271(f)(1), by removing
the words “Bureau of Consumer
Complaints and Licensing” and adding,
in their place, the words ‘“Bureau of
Certification and Licensing.”

§502.401 [Amended]

m 4. Amend §502.401, by removing the
words ‘“Bureau of Consumer Complaints
and Licensing” and adding, in their
place, the words “Bureau of Certification
and Licensing.”

PART 515—LICENSING, FINANCIAL
RESPONSIBILITY REQUIREMENTS,
AND GENERAL DUTIES FOR OCEAN
TRANSPORTATION INTERMEDIARIES

m 5. The authority citation for Part 515
continues to read as follows:

Authority: 5 U.S.C. 553; 31 U.S.C. 9701; 46
U.S.C. app. 1702, 1707, 1709, 1710, 1712,
1714, 1716, and 1718; Pub. L. 105-383, 112
Stat. 3411; 21 U.S.C. 862.

m 6. In 46 CFR Part 515 remove the words
“Bureau of Consumer Complaints and
Licensing” and add, in their place, the
words ‘“Bureau of Certification and
Licensing” in the following places:
§515.5 [Amended]

a. Section 515.5(a);

§515.12 [Amended]
b. Section 515.12(a);
§515.18 [Amended]
c. Section 515.18(a);
§515.22 [Amended]
d. Section 515.22(e);
§515.25 [Amended]
e. Section 515.25(a);
§515.34 [Amended]
f. Section 515.34;
Appendix A to Subpart C [Amended]
g. Appendix A to Subpart C;

Appendix B to Subpart C [Amended]
h. Appendix B to Subpart C; and

Appendix D to Subpart C [Amended]
i. Appendix D to Subpart C.

Karen V. Gregory,

Assistant Secretary.

[FR Doc. 05—2918 Filed 2—14-05; 8:45 am]
BILLING CODE 6730-01-P

DEPARTMENT OF TRANSPORTATION
49 CFR Part 1

[Docket No. OST-1999-6189]

RIN 1991-AA45

Organization and Delegation of Powers
and Duties; Office of Intelligence,
Security, and Emergency Response

AGENCY: Office of the Secretary of
Transportation.

ACTION: Final rule.

SUMMARY: The Secretary of
Transportation (Secretary) renames the
Office of Intelligence and Security as the
Office of Intelligence, Security, and
Emergency Response. The Secretary
rescinds the currently delegated
authority of the Administrator, Research
and Special Programs Administration,
to perform functions related to
emergency preparedness and response
vested in the Secretary and delegates the
authority to the Director of Intelligence,
Security, and Emergency Response in
the Office of the Secretary.

DATES: Effective Date: February 4, 2005.

FOR FURTHER INFORMATION CONTACT:
David K. Tochen, Deputy Assistant
General Counsel, Office of the Assistant
General Counsel for Environmental,
Civil Rights, and General Law,
Department of Transportation, 400
Seventh Street, SW., Room 10102,
Washington, DC 20590; Telephone:
(202) 366—9153.

SUPPLEMENTARY INFORMATION:
Availability of the Final Rule

An electronic copy of this document
may be downloaded by using a
computer, modem, and suitable
communications software from the
Government Printing Office’s Electronic
Bulletin Boards Service at (202) 512—
1661. Internet users may reach the
Office of the Federal Register’s home
page at: http://www.nara.gov/fedreg and
the Government Printing Office’s
database at: http://www.access.gpo.gov.
You can also view and download this
document by going to the Web page of
the Department’s Docket Management
System (http://dms.dot.gov). On that
Web page, click on “search.” On the
next page, type in the four-digit docket

number shown on the first page of this
document. Then click on “search.”

Background

Title 49 of the Code of Federal
Regulations (CFR), § 1.53(e), delegates to
the Administrator of the Research and
Special Programs Administration
(RSPA) the authority to carry out
functions and activities related to
emergency preparedness and response
vested in the Secretary by 49 U.S.C. 101
and 301 or delegated to the Secretary by
or through the Defense Production Act
of 1950, 50 U.S.C. App. 2061 et seq.;
Executive Order 12148, as amended;
Executive Order 12656, as amended,;
Executive Order 12742, as amended;
Executive Order 12919, as amended;
Reorganization Plan No. 3 of 1978; and
such other statutes, executive orders,
and other directives as may pertain to
emergency preparedness and response.

The functions related to emergency
preparedness and response are currently
performed by the RSPA’s Office of
Emergency Transportation (OET),
subject to coordination with and
concurrence by the Director of
Intelligence and Security. The OET’s
mission is to serve as the Departmental
emergency coordinator. OET also
provides leadership for emergency
preparedness and response activities;
develops national preparedness and
response policies and procedures in
coordination with other Federal, state,
local, and private sector authorities;
operates the Department’s Crisis
Management Center (CMC); and
participates on behalf of the United
States in international emergency
preparedness and response planning
and related activities with the North
Atlantic Treaty Organization (NATO)
and other Allies.

The Transportation, Treasury,
Independent Agencies, and General
Government Appropriations Act, 2005,
transfers operational responsibility for
the OET and the CMC from RSPA to the
Office of the Secretary. This authority is
being delegated to the Office of
Intelligence and Security, which is now
being renamed to the Office of
Intelligence, Security, and Emergency
Response to reflect the inclusion of OET
and the CMC. Therefore, this final rule
rescinds the current delegation of
Secretarial authority to the
Administrator, RSPA, in 49 CFR 1.53(e)
to carry out the functions and activities
currently relating to emergency
transportation performed by the OET
and gives notice that these functions
and activities shall be carried out by the
Director of the Office of Intelligence,
Security, and Emergency Response.
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This rule is being published as a final
rule and made effective upon signature
by the Secretary. As the rule relates to
Departmental management, procedures,
and practices, notice and comment on it
are unnecessary under 5 U.S.C.
553(b)(3)(A). In addition, the Secretary
finds that there is good cause to make
this rule effective upon publication
pursuant to 5 U.S.C. 553(d)(2), as a
change to internal policy.

Regulatory Analyses and Notices

A. Executive Order 12866 and DOT
Regulatory Policies and Procedures

The final rule is not considered a
significant regulatory action under
Executive Order 12866 and the
Regulatory Policies and Procedures of
the Department of Transportation (44 FR
11034). There are no costs associated
with this rule.

B. Executive Order 13132

This action has been analyzed in
accordance with the principles and
criteria contained in Executive Order
13132, dated August 4, 1999. This final
rule does not have a substantial direct
effect on, or sufficient federalism
implications for, the States, nor would
it limit the policymaking discretion of
the States. Therefore, the consultation
and funding requirements do not apply.

C. Executive Order 13084

This final rule has been analyzed in
accordance with the principles and
criteria contained in Executive Order
13084 (“Consultation and Coordination
with Indian Tribal Governments’).
Because this final rule does not
significantly or uniquely affect the
communities of the Indian tribal
governments and does not impose
substantial direct compliance costs, the
funding and consultation requirements
of Executive Order 13084 do not apply.

D. Regulatory Flexibility Act

The Regulatory Flexibility Act (5
U.S.C. 601 et seq.) requires an agency to
review regulations to assess their impact
on small entities unless the agency
determines that a rule is not expected to
have a significant impact on a
substantial number of small entities. I
hereby certify this final rule, which
amends the CFR to reflect a
modification of authority from the
Secretary, will not have a significant
economic impact on a substantial
number of small businesses.

E. Paperwork Reduction Act

This rule contains no information
collection requirements under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

F. Unfunded Mandates Reform Act

The Department has determined that
the requirements of Title II of the
Unfunded Mandates Reform Act of 1995
do not apply to this rulemaking.

List of Subjects in 49 CFR Part 1

Authority delegations (Government
agencies), Organization and functions
(Government agencies).

m In consideration of the foregoing, Part
1 of Title 49, Code of Federal
Regulations, is amended as follows:

PART 1—[AMENDED]

m 1. The authority citation for Part 1 is
revised to read as follows:

Authority: 49 U.S.C. 322; 46 U.S.C.
2104(a); 28 U.S.C. 2672; 31 U.S.C. 3711(a)(2);
Pub. L. 101-552, 104 Stat. 2736; Pub. L. 106—
159, 113 Stat. 1748; Pub. L. 107-71, 115 Stat.
597; Pub. L. 107—-295, 116 Stat. 2064; Pub L.
107-296, 116 Stat. 2135; Pub. L. 108—447,
div. H, 118 Stat. 3199.

m 2.In § 1.23, revise paragraph (o) to read
as follows:

§1.23 Spheres of primary responsibility.

* * * * *

(o) Office of Intelligence, Security and
Emergency Response. Responsible for
intelligence and security matters within
the Department of Transportation that
affect the safety of the traveling public,
and for emergency preparedness and
response functions and activities within
the Department and operation of the
Department’s Crisis Management

Center.
* * * * *

m 3.In § 1.53, remove and reserve
paragraph (e).
m 4. Revise § 1.69 to read as follows:

§1.69 Delegations to the Director of
Intelligence, Security, and Emergency
Response.

The Director of Intelligence, Security,
and Emergency Response is delegated
authority for the following:

(a) Intelligence and Security. Carry
out the functions assigned to the
Secretary by the Aviation Security
Improvement Act of 1990, section 101
(Pub. L. 101-508; November 16, 1990)
relating to intelligence and security
matters in all modes of transportation.

(b) Emergency preparedness and
response. Carry out the functions related
to emergency preparedness vested in the
Secretary by 49 U.S.C. 101 and 301 or
delegated to the Secretary by or through
the Defense Production Act of 1950, 50
U.S.C. App. 2061 et seq.; Executive
Order 10480, as amended; Executive
Order 12148; Executive Order 12656;
Executive Order 12742; Executive Order

12919, as amended; Reorganization Plan

No. 3 or 1978; and such other statutes,

executive orders, and other directives as

may pertain to emergency preparedness.
Issued this 4th day of February 2005, at

Washington, DC.

Norman Y. Mineta,

Secretary of Transportation.

[FR Doc. 05-2803 Filed 2—14—05; 8:45 am]

BILLING CODE 4910-62-P

DEPARTMENT OF TRANSPORTATION

Research and Special Programs
Administration

49 CFR Part 173

[Docket No. RSPA-2005-20104 (Notice No.
05-02)]

Regulatory Flexibility Act Section 610
and Plain Language Reviews

AGENCY: Research and Special Programs
Administration (RSPA), DOT.

ACTION: Notice of regulatory review;
request for comments.

SUMMARY: RSPA requests comments on
the economic impact of its regulations
on small entities. As required by the
Regulatory Flexibility Act and as
published in DOT’s Semi-Annual
Regulatory Agenda, we are analyzing
the rules applicable to general shipment
and packaging requirements for
shippers to identify requirements that
may have a significant economic impact
on a substantial number of small
entities. We also request comments on
ways to make these regulations easier to
read and understand.

DATES: Comments must be received by
May 16, 2005.

ADDRESSES: You may submit comments
identified by the docket number RSPA—
2005—-20104 (Notice No. 05—02) by any
of the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Web Site: http://dms.dot.gov.
Follow the instructions for submitting
comments on the DOT electronic docket
site.

e Fax: 1-202-493-2251.

e Mail: Docket Management System;
U.S. Department of Transportation, 400
Seventh Street, SW., Nassif Building,
Room PL—401, Washington, DG 20590—
0001.

e Hand Delivery: To the Docket
Management System; Room PL-401 on
the plaza level of the Nassif Building,
400 Seventh Street, SW., Washington,
DC between 9 am and 5 pm, Monday
through Friday, except Federal
Holidays.
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Instructions: You must include the
agency name and docket number RSPA-
2005-20104 (Notice No. 05—02) at the
beginning of your comment. Note that
all comments received will be posted
without change to http://dms.dot.gov
including any personal information
provided. Anyone is able to search the
electronic form of any written
communications and comments
received into any of our dockets by the
name of the individual submitting the
document (or signing the document, if
submitted on behalf of an association,
business, labor union, etc.). You may
review DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (65 FR
19477) or you may visit http://
dms.dot.gov.

Docket: You may view the public
docket through the Internet at http://
dms.dot.gov or in person at the Docket
Management System office at the above
address.

FOR FURTHER INFORMATION CONTACT:
Susan Gorsky, Office of Hazardous
Materials Standards, Research and
Special Programs Administration, U.S.
Department of Transportation,
telephone (202) 366—8553; or Donna
O’Berry, Office of Chief Counsel,
Research and Special Programs
Administration, U.S. Department of
Transportation, telephone (202) 366—
4400.

SUPPLEMENTARY INFORMATION:

I. Section 610 of the Regulatory
Flexibility Act

A. Background and Purpose

Section 610 of the Regulatory
Flexibility Act of 1980 (Pub. L. 96—-354),
as amended by the Small Business
Regulatory Enforcement Fairness Act of
1996 (Pub. L.104-121), requires
agencies to conduct periodic reviews of
rules that have a significant economic
impact on a substantial number of small
business entities. The purpose of the
review is to determine whether such
rules should be continued without
change, amended, or rescinded,
consistent with the objectives of
applicable statutes, to minimize any
significant economic impact of the rules
on a substantial number of such small
entities.

B. Review Schedule

The Department of Transportation
(DOT) published its Semiannual
Regulatory Agenda on December 13,
2004 (69 FR 73492), listing in Appendix
D (69 FR 73505) those regulations that
each operating administration will
review under section 610 during the
next 12 months. Appendix D also
contains DOT’s 10-year review plan for
all of its existing regulations.

The Research and Special Programs
Administration (RSPA, we) has divided
its Hazardous Materials Regulations
(HMR; 49 CFR Parts 171-180) into 10
groups by subject area. Each group will
be reviewed once every 10 years,
undergoing a two-stage process—an
Analysis Year and Section 610 Review
Year. For purposes of the review
announced in this notice, the Analysis
year began in December 2004,

coincident with the fall 2004
publication of the Semiannual
Regulatory Agenda, and will conclude
in the fall of 2005.

During the Analysis Year, we will
analyze each of the rules in a given
year’s group to determine whether any
rule has a significant impact on a
substantial number of small entities
and, thus, requires review in accordance
with section 610 of the Regulatory
Flexibility Act. In each fall’s Regulatory
Agenda, we will publish the results of
the analyses we completed during the
previous year. For rules that have a
negative finding, we will provide a short
explanation. For parts, subparts, or
other discrete sections of rules that do
have a significant impact on a
substantial number of small entities, we
will announce that we will be
conducting a formal section 610 review
during the following 12 months.

The section 610 review will
determine whether a specific rule
should be revised or revoked to lessen
its impact on small entities. We will
consider: (1) The continued need for the
rule; (2) the nature of complaints or
comments received from the public; (3)
the complexity of the rule; (4) the extent
to which the rule overlaps, duplicates,
or conflicts with other federal rules or
with state or local government rules;
and (5) the length of time since the rule
has been evaluated or the degree to
which technology, economic conditions,
or other factors have changed in the area
affected by the rule. At the end of the
Review Year, we will publish the results
of our review.

The following table shows the 10-year
analysis and review schedule:

RSPA SECTION 610 REVIEW PLAN 1999-2009

. ; Analysis :

Title Regulation yegr Review year
INCIAENT FEPOIS ...t s §§171.15and 171.16 ...occeeeeeen. 1998 N/A
Hazmat safety proCedUres ...........ociiiiiiiiiiiiiieeee e Parts 106 and 107 .....ccccooevrevrnieenns 1999 N/A
General Information, Regulations, and Definitions ..........c.cccccevviiiiniiienenens Part 171.
Carriage by Rail and Highway .........ccccoiiiiiiiiiiiie e Parts 174 and 177 ....ccoooviviiiiiiies 2000 N/A
Carriage DY VESSEI ......cociiiiiiiieiiieee et Part 176 ..o 2001 N/A
Radioactive Materials .............cccoiiiiiiiiiii Parts 172, 173, 174, 175, 176, 177, 2002 N/A

178.
Explosives .... Parts 172, 173, 174, 176, 177 ........... 2003 N/A
Cylinders Parts 172, 173, 174, 176, 177, 178,
180.
Shippers—General Requirements for Shipments and Packagings ................ Part 173 e 2004 2005
Specifications for Non-bulk Packagings ........cccccoveiriiniiienceee e Part 178 ..o 2005 2006
Training and planning grants ...........ccoceeiiiiiie i Part 110.
Specifications for Bulk Packagings ........c.ccceveeiiiiniiiiieenieceenee e Parts 178, 179, 180 ....ccccevvevriiiieens 2006 2007
Hazardous Materials Table, Special Provisions, Hazardous Materials Com- | Part 172 ..........cccoooiiiiiiiiiiin s 2007 2008
munications, Emergency Response Information, and Training Require-
ments.

Carriage by AIFCIaft ........cooiiiiiiiii s Part 175.
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C. Regulations Under Analysis

During Year 6 (2004—2005), the
Analysis Year, we will conduct a
preliminary assessment of the rules in
49 CFR Part 173 applicable to general
shipment and packaging requirements
for shippers. The review will include
the following subparts:

PART 173

Subpart Title

Subpart A ...
Subpart B ....

General.

Preparation of Hazardous Ma-
terials for Transportation.

Definitions, Classification,
Packing Group Assignments
and Exceptions for Haz-
ardous Materials Other
Than Class 1 and Class 7.

Non-bulk Packaging for Haz-
ardous Materials Other
Than Class 1 and Class 7.

Bulk Packaging for Hazardous
Materials Other Than Class
1 and Class 7.

Gases; Preparation and Pack-
aging.

Class 7 (Radioactive) Mate-
rials.

Subpart D ....

Subpart E ....

Subpart F ....

Subpart G ....

Subpart | .....

We are seeking comments on whether
any requirements for shippers in Part
173 have a significant impact on a
substantial number of small entities.
““Small entities”” include small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions

with populations under 50,000. If your
business or organization is a small
entity and if any of the transportation
requirements applicable to shippers in
Part 173 has a significant economic
impact on your business or
organization, please submit a comment
explaining how and to what degree
these rules affect you, the extent of the
economic impact on your business or
organization, and why you believe the
economic impact is significant.

II. Plain Language

A. Background and Purpose

Plain language helps readers find
requirements quickly and understand
them easily. Examples of plain language
techniques include:

(1) Undesignated center headings to
cluster related sections within subparts.

(2) Short words, sentences,
paragraphs, and sections to speed up
reading and enhance understanding.

(3) Sections as questions and answers
to provide focus.

(4) Personal pronouns to reduce
passive voice and draw readers into the
writing.

(5) Tables to display complex
information in a simple, easy-to-read
format.

For an example of a rule drafted in
plain language, you can refer to RSPA’s
final rule entitled ‘“Revised and
Clarified Hazardous Materials Safety
Rulemaking and Program Procedures,”
which was published June 25, 2002 (67
FR 42948). This final rule revised and

clarified the hazardous materials safety
rulemaking and program procedures by
rewriting 49 CFR Part 106 and Subpart
A of Part 107 in plain language and
creating a new part 105 that contains
definitions and general procedures.

B. Review Schedule

In conjunction with our section 610
reviews, we will be performing plain
language reviews of the HMR over a 10-
year period on a schedule consistent
with the section 610 review schedule.
Thus, our review of requirements in Part
173 applicable to general shipment and
packaging requirements for shippers
will also include a plain language
review to determine if the regulations
can be reorganized and/or rewritten to
make them easier to read, understand,
and use. We encourage interested
persons to submit draft regulatory
language that clearly and simply
communicates regulatory requirements,
and other recommendations, such as
putting information in tables or
consolidating regulatory requirements,
that may make the regulations easier to
use.

Issued in Washington, DC on February 9,
2005 under authority delegated in 49 CFR
Part 106.

Robert A. McGuire,

Associate Administrator for Hazardous
Materials Safety, Research and Special
Programs Administration.

[FR Doc. 05-2873 Filed 2—14-05; 8:45 am]

BILLING CODE 4910-60-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF ENERGY

Office of Energy Efficiency and
Renewable Energy

10 CFR Part 431
[Docket No. EE-RM/STD-01-375]
RIN 1904-AB09

Energy Conservation Program for
Commercial and Industrial Equipment:
Energy Conservation Standards for
Commercial Unitary Air Conditioners
and Heat Pumps

AGENCY: Office of Energy Efficiency and
Renewable Energy, Department of
Energy (DOE).

ACTION: Advance notice of proposed
rulemaking; availability of the “Joint
Stakeholders Comments’” and
opportunity for comment.

SUMMARY: DOE announces the
availability of the “Joint Stakeholders
Comments on Standards for Commercial
Package Air Conditioners and Heat
Pumps” (hereafter “Joint Stakeholders
Comments”) and an opportunity for
public comment. DOE received the Joint
Stakeholders Comments from a group of
nineteen stakeholders in response to
DOE’s advance notice of proposed
rulemaking (ANOPR) concerning
standards for commercial unitary air
conditioners and heat pumps. This
notice informs the public of the
recommended minimum energy
efficiency standards presented in the
Joint Stakeholders Comments. To help
DOE determine the appropriate next
step in this rulemaking, DOE invites
interested members of the public who
did not join in the Joint Stakeholders
Comments to submit any comments

they may have on the Joint Stakeholders
Comments, including the
recommendation for expediting the
proceedings by adopting these
recommended efficiency standards
through a direct final rule.

DATES: DOE will accept written
comments, data, and information
regarding the Joint Stakeholders
Comments until, but no later than 4
p-m., April 1, 2005.

ADDRESSES: A document entitled “Joint
Stakeholders Comments on Standards
for Commercial Package Air
Conditioners and Heat Pumps, Docket
EE-RM/STD-01-375" is available for
review on the Internet at: http://
www.eere.energy.gov/buildings/
appliance_standards/commercial/cuac_
anopr.html or from Ms. Brenda
Edwards-Jones, U.S. Department of
Energy, Building Technologies Program,
EE-2J, Room 1J-018, 1000
Independence Ave., SW., Washington,
DC 20585, or by telephone (202) 586—
2945.

You may submit comments, identified
by EE-RM/STD-01-375 or RIN Number
1904-AB09, by any of the following
methods:

¢ Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e E-mail: commercialairconditioner.
anopr@ee.doe.gov with “Joint
Stakeholders Comments on Standards
for Commercial Air Conditioners and
Heat Pumps” in the subject line.

e Mail: Ms. Brenda Edwards-Jones,
U.S. Department of Energy, Building
Technologies Program, EE-2], Room 1J—
018, 1000 Independence Ave., SW.,
Washington, DC 20585.

e Fax: (202) 586—4617.

FOR FURTHER INFORMATION CONTACT:
James Raba, U.S. Department of Energy,
Office of Energy Efficiency and
Renewable Energy, Building
Technologies, EE-2], 1000
Independence Avenue, SW.,
Washington, DC 20585. Telephone:
(202) 586—8654. E-mail:
jim.raba@ee.doe.gov or Francine Pinto,

U.S. Department of Energy, Office of
General Counsel, GC-72, 1000
Independence Avenue, SW.,
Washington, DC 20585. Telephone:
(202) 586—9507. E-mail:
francine.pinto@hgq.doe.gov.

SUPPLEMENTARY INFORMATION: On July
29, 2004, DOE published in the Federal
Register an ANOPR to solicit public
comments on its preliminary analyses
concerning possible energy efficiency
standards for certain commercial
unitary air conditioners and heat pumps
with rated cooling capacities of 65,000
British thermal units per hour (Btu/h)
and greater, but less than 240,000 Btu/
h. This rulemaking was initiated under
the authority of the Energy Policy and
Conservation Act (42 U.S.C. 6311 et
seq.) (EPCA). In response to the ANOPR,
a group of nineteen stakeholders
submitted to DOE a set of joint
comments. That group of stakeholders
(hereafter “Joint Stakeholders”)
includes: the Air-Conditioning and
Refrigeration Institute; the American
Council for an Energy-Efficient
Economy; Aaon, Inc.; The Alliance to
Save Energy; the Appliance Standards
Awareness Project; Armstrong Air
Conditioning Inc.; the California Energy
Commission; Carrier Corporation;
Daikin Industries, Ltd.; Lennox
International Inc.; Mammoth, Inc.;
McQuay International; the Natural
Resources Defense Council; Nordyne
Inc.; Northeast Energy Efficiency
Partnerships; Rheem Manufacturing
Company; Sanyo Fisher (USA) Corp.;
Trane/American Standard Inc.; and
York International Corp.

The Joint Stakeholders Comments
recommend the adoption of certain
energy efficiency standards that the
Joint Stakeholders assert meet the
applicable statutory requirements.
Specifically, the Joint Stakeholders
recommend minimum energy efficiency
ratios (EERs) and coefficients of
performance (COPs) for certain
commercial package air conditioners
and heat pumps, respectively, as
follows:

Air-cooled products

Efficiency standards

265,000 — < 135,000 Btu/h

>135,000 — < 240,000 Btu/h

11.2/11.0 EER for Air Conditioners.
11.0/10.8 EER for Heat Pumps.
3.3 COP @47°F for Heat Pumps.
11.0/10.8 EER for Air Conditioners.
10.6/10.4 EER for Heat Pumps.
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Air-cooled products

Efficiency standards

3.2 COP @47°F for Heat Pumps.

The Joint Stakeholders Comments
further ask DOE to adopt January 1,
2010, as the effective date for
compliance with the recommended
minimum efficiency standards. The
Comments state that this date was
chosen to coincide with a change in the
refrigerant used in these systems
mandated by the Clean Air Act, as
amended. (42 U.S.C. 7401 et seq.) The
Joint Stakeholders urge DOE to issue a
notice of proposed rulemaking (NOPR)
or a direct final rule that would adopt
the Joint Stakeholders’ recommended
minimum efficiency standards. The
Joint Stakeholders Comments are
available for review on the Internet at
http://www.eere.energy.gov/buildings/
appliance_standards/commercial/
cuac_anopr.html, or from Ms. Brenda
Edwards-Jones, U.S. Department of
Energy, Building Technologies Program,
EE-2], Room 1J-018, 1000
Independence Ave., SW., Washington,
DC 20585, or by telephone (202) 586—
2945.

1. The Efficiency Standards

Because of the diversity of interests
represented by the Joint Stakeholders,
the minimum efficiency standards they
have recommended may be acceptable
to stakeholders who were not parties to
the Joint Stakeholders Comments. DOE
is interested in other stakeholders’
reactions to the recommended
minimum efficiency standards and
whether stakeholders who did not sign
the joint comments believe the
recommended standards are appropriate
and could or should be adopted.

2. Rulemaking Procedure

The Joint Stakeholders urge DOE to
adopt the recommended standards by
issuing either a standard Notice of
Proposed Rulemaking (NOPR) or a
direct final rule.

If DOE were to proceed with the
NOPR process, it would issue a standard
NOPR and accept comments from
interested members of the public. After
considering the comments and possibly
conducting further analyses, DOE would
publish a notice of final rulemaking
with a preamble that responded to major
issues that emerge from the comments.
This procedure would be the more time
consuming of the two alternatives
suggested by the Joint Stakeholders
because, based on DOE’s experience, it
believes the two notices would require
long preparation times; moreover, the
two notices would be published

separately with a wide interval between
publication dates.

The direct final rulemaking procedure
would involve simultaneous publication
of both a direct final rule, and a NOPR
that incorporates by reference the text of
the direct final rule. The preamble of the
direct final rule would include a
statement that the agency would publish
a timely notice of withdrawal in the
Federal Register before the effective
date established for purposes of
modifying the Code of Federal
Regulations and proceed with the NOPR
if it receives significant adverse public
comments. If significant adverse
comments are not received, the direct
final rule would become effective
without any other action by the agency.
This procedure is appropriate only for
rules for which significant adverse
comment is considered unlikely.

DOE is interested in stakeholder
comments on these alternative
procedures and whether the public
would benefit by implementing
minimum energy efficiency standards
for commercial package air conditioners
and heat pumps in an expedited
manner. If public comments in response
to today’s notice of availability indicate
that there is no significant opposition to
DOE promulgating a direct final rule
establishing the standards
recommended by the Joint Stakeholders
Comments, DOE would strongly
consider doing so if DOE concluded that
such standards meet EPCA
requirements.

All persons interested in submitting
comments on the Joint Stakeholders
Comments must submit their comments
to DOE by the date specified in the
DATES section of this notice; after that
date, no further submissions will be
entertained. Comments must be
submitted to one of the addresses listed
in the ADDRESSES section of this notice.
DOE will consider all comments
received by the specified deadline.

Issued in Washington, DC, on February 9,
2005.

David K. Garman,

Assistant Secretary, Energy Efficiency and
Renewable Energy.

[FR Doc. 05-2875 Filed 2—14-05; 8:45 am)]
BILLING CODE 6450-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2005-20353; Directorate
Identifier 2004—NM-255-AD]

RIN 2120-AA64

Airworthiness Directives; Bombardier
Model CL-600-2B19 (Regional Jet
Series 100 & 440) Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to adopt a
new airworthiness directive (AD) for
certain Bombardier Model CL-600—
2B19 (Regional Jet Series 100 & 440)
airplanes. This proposed AD would
require installing additional shielding of
the hydraulic lines in the wing box area.
This proposed AD is prompted by the
determination that the additional
hydraulic line shields will protect the
lines from possible impact by tire debris
if the tire tread fails. We are proposing
this AD to prevent damage to the
hydraulic lines and subsequent leakage
from the two hydraulic systems, which
could result in loss of braking capability
on the affected side of the airplane,
asymmetrical braking, and reduced
directional control—particularly during
a rejected takeoff.

DATES: We must receive comments on
this proposed AD by March 17, 2005.

ADDRESSES: Use one of the following
addresses to submit comments on this
proposed AD.

e DOT Docket Web site: Go to
http://dms.dot.gov and follow the
instructions for sending your comments
electronically.

e Government-wide rulemaking Web
site: Go to http://www.regulations.gov
and follow the instructions for sending
your comments electronically.

e Mail: Docket Management Facility,
U.S. Department of Transportation, 400
Seventh Street SW., Nassif Building,
Room PL—401, Washington, DC 20590.

e By fax: (202) 493-2251.

e Hand Delivery: Room PL—401 on
the plaza level of the Nassif Building,
400 Seventh Street SW., Washington,
DG, between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
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For service information identified in
this proposed AD, contact Bombardier,
Inc., Canadair, Aerospace Group, P.O.
Box 6087, Station Centre-ville,
Montreal, Quebec H3C 3G9, Canada.

You can examine the contents of this
AD docket on the Internet at http://
dms.dot.gov, or in person at the Docket
Management Facility, U.S. Department
of Transportation, 400 Seventh Street
SW., room PL—401, on the plaza level of
the Nassif Building, Washington, DC.
This docket number is FAA—-2005—
20353; the directorate identifier for this
docket is 2004-NM-255—-AD.

FOR FURTHER INFORMATION CONTACT:
Daniel Parillo, Aerospace Engineer,
Systems and Flight Test Branch, ANE—
172, FAA, New York Aircraft
Certification Office, 1600 Stewart
Avenue, suite 410, Westbury, New York
11590; telephone (516) 228-7305; fax
(516) 794-5531.

SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to submit any relevant
written data, views, or arguments
regarding this proposed AD. Send your
comments to an address listed under
ADDRESSES. Include “Docket No. FAA—
2005-20353; Directorate Identifier
2004-NM-255—AD" at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of the proposed AD. We will
consider all comments submitted by the
closing date and may amend the
proposed AD in light of those
comments.

We will post all comments we
receive, without change, to http://
dms.dot.gov, including any personal
information you provide. We will also
post a report summarizing each
substantive verbal contact with FAA
personnel concerning this proposed AD.
Using the search function of our docket

Web site, anyone can find and read the
comments in any of our dockets,
including the name of the individual
who sent the comment (or signed the
comment on behalf of an association,
business, labor union, etc.). You can
review the DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (65 FR
19477-78), or you can visit http://
dms.dot.gov.

Examining the Docket

You can examine the AD docket on
the Internet at http://dms.dot.gov, or in
person at the Docket Management
Facility office between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays. The Docket
Management Facility office (telephone
(800) 647—-5227) is located on the plaza
level of the Nassif Building at the DOT
street address stated in the ADDRESSES
section. Comments will be available in
the AD docket shortly after the DMS
receives them.

Discussion

Transport Canada Civil Aviation
(TCCA), which is the airworthiness
authority for Canada, notified us that an
unsafe condition may exist on certain
Bombardier Model CL-600-2B19
(Regional Jet Series 100 & 440)
airplanes. TCCA advises that additional
shielding of the hydraulic lines in the
wing box area is necessary to protect the
lines from possible impact by tire debris
if the tire tread fails. If both lines have
enough damage to cause leakage from
the two hydraulic systems, braking
capability on the affected side of the
airplane would be lost, resulting in
asymmetrical braking and reduced
directional control—particularly during
a rejected takeoff.

Relevant Service Information

The manufacturer has issued
Bombardier Service Bulletin 601R—57—

ESTIMATED COSTS

021, Revision “C,” dated February 23,
2004. The service bulletin describes
procedures for installing additional
hydraulic line shields to cover exposed
hydraulic lines on both sides of the
wing box area. The procedures also
include replacing the left and right
inboard brake lines with new lines to
eliminate fouling of the lines with the
shield. Accomplishing the actions
specified in the service information is
intended to adequately address the
unsafe condition. TCCA mandated the
service information and issued
Canadian airworthiness directive CF—
2004-20, dated October 5, 2004, to
ensure the continued airworthiness of
these airplanes in Canada.

FAA’s Determination and Requirements
of the Proposed AD

This airplane model is manufactured
in Canada and is type certificated for
operation in the United States under the
provisions of § 21.29 of the Federal
Aviation Regulations (14 CFR 21.29)
and the applicable bilateral
airworthiness agreement. Pursuant to
this bilateral airworthiness agreement,
TCCA has kept the FAA informed of the
situation described above. We have
examined TCCA’s findings, evaluated
all pertinent information, and
determined that we need to issue an AD
for products of this type design that are
certificated for operation in the United
States.

Therefore, we are proposing this AD,
which would require accomplishing the
actions specified in the service
information described previously.

Costs of Compliance

The following table provides the
estimated costs for U.S. operators to
comply with this proposed AD.

Number of U.S.-
Action Work hours Ar‘;/%ra%er If?(?l,(l)l’r Parts Cost per airplane registered Fleet cost
P airplanes
Shield installation ............. 16 $65 $0 $1,040 91 $94,640

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in subtitle VII,
part A, subpart III, section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for

safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this
proposed AD would not have federalism
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implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
National Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2.Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD. See the ADDRESSES
section for a location to examine the
regulatory evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

Bombardier, Inc. (Formerly Canadair):

Docket No. FAA-2005-20353;
Directorate Identifier 2004-NM-255-AD.

Comments Due Date

(a) The Federal Aviation Administration
must receive comments on this AD action by
March 17, 2005.

Affected ADs

(b) None.
Applicability

(c) This AD applies to Bombardier Model
CL-600-2B19 (Regional Jet series 100 & 440)
airplanes, certificated in any category, serial
numbers 7003 through 7067 inclusive, 7069

through 7165 inclusive, 7167 through 7169
inclusive, and 7171 through 7188 inclusive.

Unsafe Condition

(d) This AD was prompted by the
determination that additional shielding of the
hydraulic lines in the wing box area will
protect the lines from possible impact by tire

debris if the tire tread fails. We are proposing
this AD to prevent damage to the hydraulic
lines and subsequent leakage from the two
hydraulic systems, which could result in loss
of braking capability on the affected side of
the airplane, asymmetrical braking, and
reduced directional control—particularly
during a rejected takeoff.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Installation of Hydraulic Line Shields

(f) Within 24 months after the effective
date of this AD, install additional shielding
of the hydraulic lines in the wing box area,
by doing all the actions specified in the
Accomplishment Instructions of Bombardier
Service Bulletin 601R-57-021, Revision ‘C,’
dated February 23, 2004.

(g) We also consider the requirements of
paragraph (f) of this AD to be met if the
installation is done before the effective date
of this AD in accordance with Bombardier
Service Bulletin 601R-57-021, Revision ‘B,’
dated July 18, 2001.

Alternative Methods of Compliance
(AMOCs)

(h) The Manager, New York Aircraft
Certification Office, FAA, has the authority to
approve AMOCs for this AD, if requested in
accordance with the procedures found in 14
CFR 39.19.

Related Information

(i) Canadian airworthiness directive CF—
2004—20, dated October 5, 2004, also
addresses the subject of this AD.

Issued in Renton, Washington, on February
6, 2005.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 05-2841 Filed 2—14—05; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2005-20352; Directorate
Identifier 2004-NM-214-AD]

RIN 2120-AA64

Airworthiness Directives; Boeing
Model 757-200 and —-300 Series
Airplanes and Model 767 Series
Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to adopt a
new airworthiness directive (AD) for

certain Boeing Model 757-200 and —300
series airplanes and Model 767 series
airplanes. This proposed AD would
require replacing the existing
operational software of the Pegasus
flight management computer (FMC)
system with new, improved operational
software. This proposed AD is prompted
by reports of “old” or expired air traffic
control (ATC) clearance messages being
displayed on the control display unit
(CDU) of the FMC system during
subsequent flights. We are proposing
this AD to prevent display of “old” or
expired clearance messages on the CDU
of subsequent flights, which could
result in the airplane entering
unauthorized airspace or following a
flight path that does not provide
minimum separation requirements
between aircraft, and a consequent near
miss or a mid-air collision.

DATES: We must receive comments on
this proposed AD by April 1, 2005.

ADDRESSES: Use one of the following
addresses to submit comments on this
proposed AD.

e DOT Docket Web site: Go to
http://dms.dot.gov and follow the
instructions for sending your comments
electronically.

¢ Government-wide rulemaking Web
site: Go to http://www.regulations.gov
and follow the instructions for sending
your comments electronically.

e Mail: Docket Management Facility,
U.S. Department of Transportation, 400
Seventh Street SW., Nassif Building,
room PL—401, Washington, DC 20590.

e By fax: (202) 493-2251.

¢ Hand Delivery: Room PL-401 on
the plaza level of the Nassif Building,
400 Seventh Street SW., Washington,
DC, between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

For service information identified in
this proposed AD, contact Boeing
Commercial Airplanes, PO Box 3707,
Seattle, Washington 98124-2207.

You can examine the contents of this
AD docket on the Internet at http://
dms.dot.gov, or in person at the Docket
Management Facility, U.S. Department
of Transportation, 400 Seventh Street
SW., room PL—401, on the plaza level of
the Nassif Building, Washington, DC.
This docket number is FAA-2005—
20352; the directorate identifier for this
docket is 2004-NM-214—-AD.

FOR FURTHER INFORMATION CONTACT:
Samuel Slentz, Aerospace Engineer,
Systems and Equipment Branch, ANM—
130S, FAA, Seattle Aircraft Certification
Office, 1601 Lind Avenue, SW., Renton,
Washington 98055-4056; telephone
(425) 917-6483; fax (425) 917—6590.

SUPPLEMENTARY INFORMATION:
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Comments Invited

We invite you to submit any relevant
written data, views, or arguments
regarding this proposed AD. Send your
comments to an address listed under
ADDRESSES. Include ‘“Docket No. FAA—
2005-20352; Directorate Identifier
2004-NM-214-AD” in the subject line
of your comments. We specifically
invite comments on the overall
regulatory, economic, environmental,
and energy aspects of the proposed AD.
We will consider all comments
submitted by the closing date and may
amend the proposed AD in light of those
comments.

We will post all comments we
receive, without change, to http://
dms.dot.gov, including any personal
information you provide. We will also
post a report summarizing each
substantive verbal contact with FAA
personnel concerning this proposed AD.
Using the search function of that Web
site, anyone can find and read the
comments in any of our dockets,
including the name of the individual
who sent the comment (or signed the
comment on behalf of an association,

business, labor union, etc.). You can
review DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (65 FR
19477-78), or you can visit http://
dms.dot.gov.

Examining the Docket

You can examine the AD docket on
the Internet at http://dms.dot.gov, or in
person at the Docket Management
Facility office between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays. The Docket
Management Facility office (telephone
(800) 647-5227) is located on the plaza
level of the Nassif Building at the DOT
street address stated in the ADDRESSES
section. Comments will be available in
the AD docket shortly after the DMS
receives them.

Discussion

We have received several reports
indicating that, on a Boeing Model 767—
400ER airplane, air traffic control (ATC)
clearance messages that had been
uplinked to the flight management
computer (FMC) during a previous flight

RELEVANT SERVICE INFORMATION

were displayed on the control display
unit (CDU) for the subsequent flight that
used the ATC datalink function. The
“old” or expired clearance messages
had not been cleared on completion of
the previous flight. This condition, if
not corrected, could cause “old” or
expired clearance messages on
subsequent flights to be displayed on
the CDU, which could result in the
airplane entering unauthorized airspace
or following a flight path that does not
provide minimum separation
requirements between aircraft, and a
consequent near miss or a mid-air
collision.

Similar Airplane Models

The FMC on certain Boeing Model
757 series airplanes are identical to
those on the affected Model 767 series
airplanes. Therefore, all of these models
may be subject to the same unsafe
condition.

Relevant Service Information

We have reviewed the alert service
bulletins for the airplane models listed
in the following table.

Boeing airplane model

Boeing alert service bulletin

Dated (2004)

757-200 series airplanes
757-300 series airplanes
767-200, =300, and —300F series airplanes .
767—-400ER series airplanes

757-34A0258
757-34A0259
767-34A0389, Revision 2 .
767-34A0390

February 12.
February 12.
December 16.
February 19.

These alert service bulletins describe
procedures for replacing the existing
operational program software (OPS) and
flight information and data output
(FIDO) software of the FMC with
Pegasus 2003 OPS and FIDO software.
Installing the Pegasus 2003 OPS and
FIDO software will ensure that the
uplinked messages are cleared upon
completion of a flight. Accomplishing
the actions specified in the service
information is intended to adequately
address the unsafe condition.

FAA’s Determination and Requirements
of the Proposed AD

We have evaluated all pertinent
information and identified an unsafe
condition that is likely to exist or
develop on other airplanes of this same
type design. Therefore, we are
proposing this AD, which would require
accomplishing the actions specified in
the service information described
previously.

Costs of Compliance

There are about 857 airplanes of the
affected design in the worldwide fleet.

This proposed AD would affect about
547 airplanes of U.S. registry. The
proposed actions would take about 3
work hours per airplane, at an average
labor rate of $65 per work hour. The
manufacturer would provide required
parts to the operators at no cost. Based
on these figures, the estimated cost of
the proposed AD for U.S. operators is
$106,665, or $195 per airplane.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for

safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
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under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD. See the ADDRESSES
section for a location to examine the
regulatory evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

Boeing: Docket No. FAA—-2005-20352;
Directorate Identifier 2004-NM-214—-AD.
Comments Due Date

(a) The Federal Aviation Administration
(FAA) must receive comments on this AD
action by April 1, 2005.

Affected ADs

(b) None.
Applicability

(c) This AD applies to Boeing Model 757—
200 and —300 series airplanes and Model
767—-200, —300, —300F, and —400ER series
airplanes; certificated in any category;
equipped with a Pegasus flight management
computer (FMC) system.
Unsafe Condition

(d) This AD was prompted by reports of
“old” or expired air traffic control (ATC)

TABLE 1.—APPLICABLE SERVICE BULLETIN

clearance messages being displayed on the
control display unit (CDU) of the FMC
system during subsequent flights. We are
issuing this AD to prevent the airplane
entering unauthorized airspace or following
a flight path that does not provide minimum
separation requirements between aircraft,
and a consequent near miss or mid-air
collision.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Replacing the Operational Program Software
(OPS) and Flight Information and Data
Output (FIDO) Software

(f) Within 18 months after the effective
date of this AD, replace the OPS and FIDO
software of the existing FMC with Pegasus
2003 OPS and FIDO software, in accordance
with the applicable service bulletin specified
in Table 1 of this AD.

Boeing airplane model

Boeing alert service bulletin

Dated (2004)

757200 series airplanes ...
757-300 series airplanes
767—-200, —300, and —300F series airplanes ..
767—400ER series airplanes

757-34A0258 .....
757-34A0259
767-34A0389, Revision 2 ...
767-34A0390

February 12.
February 12.
December 16.
February 19.

Acceptable for Compliance

(g) Accomplishment of Boeing Alert
Service Bulletin 767-34A0389, dated
February 19, 2004; or Revision 1, dated
September 16, 2004, before the effective date
of this AD, is an acceptable method of
compliance with the requirements of this AD.

Alternative Methods of Compliance
(AMOCs)

(h) The Manager, Seattle Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOGCs for this AD, if
requested in accordance with the procedures
found in 14 CFR 39.19.

Issued in Renton, Washington, on February
6, 2005.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 05-2840 Filed 2—14-05; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2005-20351; Directorate
Identifier 2003—NM-269-AD]

RIN 2120-AA64

Airworthiness Directives; Boeing
Model 767 Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to adopt a
new airworthiness directive (AD) for all
Boeing Model 767 series airplanes. This
proposed AD would require an
inspection of each main tank fuel boost
pump for the presence of a pump shaft
flame arrestor, and if the flame arrestor
is missing, replacement of that pump
with a pump having a pump shaft flame
arrestor. This proposed AD would also
require repetitive measurements of the
flame arrestor’s position in the pump,
and corrective actions if necessary. This
proposed AD is prompted by reports
that certain fuel boost pumps may not
have flame arrestors installed in the

pump shaft. We have also received
reports that the pin that holds the flame
arrestor in place can break due to metal
fatigue. We are proposing this AD to
prevent the possible migration of a
flame from a main tank fuel boost pump
inlet to the vapor space of that fuel tank,
and consequent ignition of fuel vapors,
which could result in a fire or explosion
should the pump inlets become
uncovered.

DATES: We must receive comments on
this proposed AD by April 1, 2005.
ADDRESSES: Use one of the following
addresses to submit comments on this
proposed AD.

e DOT Docket Web site: Go to
http://dms.dot.gov and follow the
instructions for sending your comments
electronically.

e Government-wide rulemaking Web
site: Go to http://www.regulations.gov
and follow the instructions for sending
your comments electronically.

e Mail: Docket Management Facility,
U.S. Department of Transportation, 400
Seventh Street SW., Nassif Building,
room PL—401, Washington, DC 20590.

e By fax: (202) 493-2251.

e Hand Delivery: Room PL—401 on
the plaza level of the Nassif Building,
400 Seventh Street SW., Washington,
DC, between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
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For service information identified in
this proposed AD, contact Boeing
Commercial Airplanes, P.O. Box 3707,
Seattle, Washington 98124-2207.

You can examine the contents of this
AD docket on the Internet at http://
dms.dot.gov, or in person at the Docket
Management Facility, U.S. Department
of Transportation, 400 Seventh Street
SW., room PL—401, on the plaza level of
the Nassif Building, Washington, DC.
This docket number is FAA-2005—
20351; the directorate identifier for this
docket is 2003—NM-269—AD.

FOR FURTHER INFORMATION CONTACT:
Bernie Gonzalez, Aerospace Engineer,
Propulsion Branch, ANM-140S, FAA,
Transport Airplane Directorate, Seattle
Aircraft Certification Office, 1601 Lind
Avenue, SW., Renton, Washington
98055—4056; telephone (425) 917-6498;
fax (425) 917-6590.

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite you to submit any relevant
written data, views, or arguments
regarding this proposed AD. Send your
comments to an address listed under
ADDRESSES. Include ‘“Docket No. FAA—
2005-20351; Directorate Identifier
2003-NM-269-AD” in the subject line
of your comments. We specifically
invite comments on the overall
regulatory, economic, environmental,
and energy aspects of the proposed AD.
We will consider all comments
submitted by the closing date and may
amend the proposed AD in light of those
comments.

We will post all comments we
receive, without change, to http://
dms.dot.gov, including any personal
information you provide. We will also
post a report summarizing each
substantive verbal contact with FAA
personnel concerning this proposed AD.
Using the search function of that
website, anyone can find and read the
comments in any of our dockets,
including the name of the individual
who sent the comment (or signed the
comment on behalf of an association,
business, labor union, etc.). You can
review DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (65 FR
19477-78), or you can visit http://
dms.dot.gov.

Examining the Docket

You can examine the AD docket on
the Internet at http://dms.dot.gov, or in
person at the Docket Management
Facility office between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays. The Docket
Management Facility office (telephone

(800) 647—5227) is located on the plaza
level of the Nassif Building at the DOT
street address stated in the ADDRESSES
section. Comments will be available in
the AD docket shortly after the DMS
receives them.

Discussion

We have received reports that certain
fuel boost pumps for the main fuel tanks
do not have pump shaft flame arrestors
installed. While the affected fuel boost
pumps were installed on certain Boeing
Model 767 series airplanes, the pumps
may have been transferred to other
airplanes during operator maintenance.
Therefore, all Boeing Model 767
airplanes may be affected.

We have also received reports that the
roll pin that holds the flame arrestor in
the proper position in the fuel boost
pump shaft can break due to metal
fatigue. If the pin breaks, the pin and the
flame arrestor can drop down the pump
shaft into the reprime/vapor removal
portion of the pump. The ingestion of
the metal pieces created by the broken
pin may produce a sparking condition
and consequent ignition of vapor if
present. The pump shaft flame arrestor
is part of the explosion-proof enclosure
of the fuel pump. This flame arrestor’s
function is to contain an internal pump
explosion and prevent any flame from
reaching the fuel tank via the pump
inlet. If the flame arrestor is missing or
loose, the pump is no longer explosion
proof. In this condition, if the pump
inlet is uncovered such that the pump
runs dry, the fuel tank has no protection
from flame egress due to an ignition
within the pump. Such conditions may
exist during ground defueling of the
airplane fuel tanks and during abnormal
operating conditions involving a low
quantity of fuel in the tank. During low
fuel operation one or more fuel pumps
may experience intermittent dry
operation for sufficient periods of time
to permit vapor ignition within the
pump. This condition, if not corrected,
could result in the migration of a flame
from a main tank fuel boost pump inlet
to the vapor space of that fuel tank, and
consequent ignition of fuel vapors,
which could result in a fire or
explosion.

Relevant Service Information

We have reviewed Boeing Alert
Service Bulletins 767—-28A0077 (for
Model 767-200, —300, and —300F series
airplanes) and 767-28A0081 (for Model
767—400ER series airplanes), both
Revision 1, both dated July 8, 2004,
which describe procedures for
inspecting each main tank fuel boost
pump to determine if the pin and flame
arrestor are installed, repetitively

measuring the position of the flame
arrestor in the pump, and corrective
actions. The corrective actions include
installing serviceable boost pumps. The
Boeing alert service bulletins reference
Hamilton Sundstrand Service Bulletin
5006003-28-2, dated October 25, 2002,
as an additional source of service
information for doing the inspections
and corrective actions. The procedures
in the Hamilton Sundstrand service
bulletin include:

¢ Removing the pumping unit
assemblies from the main fuel tank
boost pumps.

e Measuring the distance from the
impeller end of the shaft to the flame
arrestor (finned plug) in the pumping
unit assemblies.

e Testing certain pumping unit
assemblies.

e Marking the identification plates of
each pumping unit assembly with the
symbol “28-2.”

e Reinstalling the pumping unit
assemblies into the fuel boost pumps.

If the measurement is greater than the
limit specified in the Hamilton Standard
service bulletin, that service bulletin
specifies to return the affected pumping
unit assembly to a repair shop for
replacement of the pin and flame
arrestor.

Accomplishing the actions specified
in the service information is intended to
adequately address the unsafe
condition.

FAA’s Determination and Requirements
of the Proposed AD

We have evaluated all pertinent
information and identified an unsafe
condition that is likely to exist or
develop on other airplanes of this same
type design. Therefore, we are
proposing this AD, which would require
a detailed inspection of each main tank
fuel boost pump to determine if a flame
arrestor is installed, repetitive
measurements of the position of the
flame arrestor in the pump, and
corrective actions if necessary. The
proposed AD would require you to use
the service information described
previously, except as discussed under
“Difference Between the Proposed AD
and Service Information.”

Difference Between the Proposed AD
and Service Information

Operators should note that, although
the Hamilton Sundstrand service
bulletin specifies to return main tank
fuel boost pumps with damaged,
broken, or out-of-position flame
arrestors to a repair shop, that action is
not required by this proposed AD.
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Clarification of Inspection Terminology

Boeing Alert Service Bulletins 767—
28A0077 and 767—-28A0081, both
Revision 1, specify to do an inspection
of each main tank fuel boost pump for
the presence or integrity of the flame
arrestor as specified in Hamilton
Sundstrand Service Bulletin 5006003—
28-2, dated October 25, 2002. This
proposed AD requires a detailed
inspection of each main tank fuel boost
pump for the presence of the flame

arrestor. Note 2 has been included in
this proposed AD to define this type of
inspection.

The inspection of the integrity of the
flame arrestor is referred to as a “check”
in the Hamilton Sundstrand service
bulletin. Instead of referring to this
action as a check, this proposed AD uses
the term ‘“measurement.”

Interim Action

We consider this proposed AD
interim action. If final action is later

ESTIMATED COSTS

identified, we may consider further
rulemaking then.

Costs of Compliance

This proposed AD would affect about
915 airplanes worldwide, and 400
airplanes of U.S. registry. The following
table provides the estimated costs for
U.S. operators to comply with this
proposed AD.

Average Number of
: labor rate Cost per U.S.-reg-
Action Work hours per Parts airplane istered air- Fleet cost
hour planes
Inspection of flame arrestor pres- 5 $65 None $325, per inspection cycle ...... 400 $130,000
ence/position, per inspection cycle.

Authority for this Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,

on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD. See the ADDRESSES
section for a location to examine the
regulatory evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

Boeing: Docket No. FAA-2005-20351;
Directorate Identifier 2003—-NM-269-AD.
Comments Due Date

(a) The Federal Aviation Administration
(FAA) must receive comments on this AD
action by April 1, 2005.

Affected ADs

(b) None.
Applicability
(c) This AD applies to all Boeing Model

767 series airplanes, certificated in any
category.

Unsafe Condition

(d) This proposed AD is prompted by
reports that certain fuel boost pumps may not
have flame arrestors installed in the pump
shaft. We have also received reports that the
pin that holds the flame arrestor in place can
break due to metal fatigue. We are issuing
this AD to prevent the possible migration of
a flame from a main tank fuel boost pump
inlet to the vapor space of that fuel tank, and
consequent ignition of fuel vapors, which
could result in a fire or explosion should the
pump inlets become uncovered.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Service Bulletin References

(f) The term ‘““alert service bulletin,” as
used in this AD, means the Accomplishment
Instructions of Boeing Alert Service Bulletins
767—28A0077 (for Model 767-200, —300, and
—300F series airplanes) and 767-28A0081
(for Model 767—400ER series airplanes), both
Revision 1, both dated July 8, 2004; as
applicable.

Note 1: The Boeing alert service bulletins
reference Hamilton Sundstrand Service
Bulletin 5006003—-28-2, dated October 25,
2002, as an additional source of service
information for accomplishment of the
inspection and corrective actions. Although
the Hamilton Sundstrand service bulletin
specifies to return main tank fuel boost
pumps with damaged, broken, or out-of-
position flame arrestors to a repair shop, that
action is not required by this AD.

Inspection for Presence/Position of Flame
Arrestor in Main Tank Fuel Boost Pumps

(g) Prior to the accumulation of 15,000 total
flight hours, or within 365 days after the
effective date of this AD, whichever is later:
Do a detailed inspection of each main tank
fuel boost pump to determine if the pump
shaft flame arrestor is installed, a
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measurement of the flame arrestor’s position
in the pump, and any applicable corrective
actions, by accomplishing all of the actions
in the applicable alert service bulletin.
Repeat the measurement of the flame
arrestor’s position in the pump thereafter at
intervals not to exceed 6,000 flight hours or
24 months, whichever is first. Any applicable
corrective actions must be done before
further flight.

Note 2: For the purposes of this AD, a
detailed inspection is: ““An intensive
examination of a specific item, installation,
or assembly to detect damage, failure, or
irregularity. Available lighting is normally
supplemented with a direct source of good
lighting at an intensity deemed appropriate.
Inspection aids such as mirror, magnifying
lenses, etc., may be necessary. Surface
cleaning and elaborate procedures may be
required.”

Note 3: There is no terminating action
available at this time for the repetitive
inspections required by paragraph (g) of this
AD.

Parts Installation

(h) As of the effective date of this AD, no
main tank fuel boost pump may be installed
on any airplane unless it has been inspected,
and any applicable corrective action
performed, in accordance with the
requirements of this AD.

Alternative Methods of Compliance
(AMOCs)

(i) The Manager, Seattle Aircraft
Certification Office, FAA, has the authority to
approve AMOG:s for this AD, if requested in
accordance with the procedures found in 14
CFR 39.19.

Issued in Renton, Washington, on February
6, 2005.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 05-2839 Filed 2—-14-05; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2005-20350; Directorate
Identifier 2004—NM-202-AD]

RIN 2120-AA64

Airworthiness Directives; Boeing
Model 777-200 and —-300 Series
Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to adopt a
new airworthiness directive (AD) for
certain Boeing Model 777-200 and —300

series airplanes. This proposed AD
would require inspecting the valve
control and indication wire bundles of
the fuel system of the wing rear spar for
discrepancies, and corrective action if
necessary. This proposed AD is
prompted by reports of six incidents of
the wire bundles chafing against the rear
spar stiffeners outside the fuel tank. We
are proposing this AD to prevent this
chafing, which could result in wire
damage leading to a short circuit,
subsequent ignition of flammable
vapors, and possible uncontrollable fire
during fueling or flight.

DATES: We must receive comments on
this proposed AD by April 1, 2005.
ADDRESSES: Use one of the following
addresses to submit comments on this
proposed AD.

e DOT Docket Web site: Go to
http://dms.dot.gov and follow the
instructions for sending your comments
electronically.

e Government-wide rulemaking Web
site: Go to http://www.regulations.gov
and follow the instructions for sending
your comments electronically.

e Mail: Docket Management Facility,
U.S. Department of Transportation, 400
Seventh Street SW., Nassif Building,
room PL—401, Washington, DC 20590.

e By fax: (202) 493-2251.

¢ Hand Delivery: Room PL-401 on
the plaza level of the Nassif Building,
400 Seventh Street SW., Washington,
DC, between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

For service information identified in
this proposed AD, contact Boeing
Commercial Airplanes, P.O. Box 3707,
Seattle, Washington 98124—2207.

You can examine the contents of this
AD docket on the Internet at http://
dms.dot.gov, or in person at the Docket
Management Facility, U.S. Department
of Transportation, 400 Seventh Street
SW., room PL—401, on the plaza level of
the Nassif Building, Washington, DC.
This docket number is FAA-2005—
20350; the directorate identifier for this
docket is 2004-NM-202-AD.

FOR FURTHER INFORMATION CONTACT:
Georgios Roussos, Systems and
Equipment Branch, ANM-130S, FAA,
Seattle Aircraft Certification Office,
1601 Lind Avenue, SW., Renton,
Washington 98055—-4056; telephone
(425) 917-6482; fax (425) 917-6590.
SUPPLEMENTARY INFORMATION:

Docket Management System (DMS)

The FAA has implemented new
procedures for maintaining AD dockets
electronically. As of May 17, 2004, new
AD actions are posted on DMS and
assigned a docket number. We track
each action and assign a corresponding

directorate identifier. The DMS AD
docket number is in the form ‘“‘Docket
No. FAA-2004-99999.”” The Transport
Airplane Directorate identifier is in the
form ‘““‘Directorate Identifier 2004—NM—
999-AD.” Each DMS AD docket also
lists the directorate identifier (“‘Old
Docket Number”) as a cross-reference
for searching purposes.

Comments Invited

We invite you to submit any relevant
written data, views, or arguments
regarding this proposed AD. Send your
comments to an address listed under
ADDRESSES. Include ‘“Docket No. FAA—
2005-20350; Directorate Identifier
2004-NM-202—-AD" in the subject line
of your comments. We specifically
invite comments on the overall
regulatory, economic, environmental,
and energy aspects of the proposed AD.
We will consider all comments
submitted by the closing date and may
amend the proposed AD in light of those
comments.

We will post all comments we
receive, without change, to http://
dms.dot.gov, including any personal
information you provide. We will also
post a report summarizing each
substantive verbal contact with FAA
personnel concerning this proposed AD.
Using the search function of that
website, anyone can find and read the
comments in any of our dockets,
including the name of the individual
who sent the comment (or signed the
comment on behalf of an association,
business, labor union, etc.). You can
review DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (65 FR
19477-78), or you can visit http://
dms.dot.gov.

We are reviewing the writing style we
currently use in regulatory documents.
We are interested in your comments on
whether the style of this document is
clear, and your suggestions to improve
the clarity of our communications that
affect you. You can get more
information about plain language at
http://www.faa.gov/language and http://
www.plainlanguage.gov.

Examining the Docket

You can examine the AD docket on
the Internet at http://dms.dot.gov, or in
person at the Docket Management
Facility office between 9 a.m. and 5
p.m., Monday through Friday, except
Federal holidays. The Docket
Management Facility office (telephone
(800) 647-5227) is located on the plaza
level of the Nassif Building at the DOT
street address stated in the ADDRESSES
section. Comments will be available in
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the AD docket shortly after the DMS
receives them.

Discussion

We have received reports indicating
six incidents of the valve control and
indication wire bundles of the fuel
system chafing against the rear spar
stiffeners outside the fuel tank on
Boeing Model 777 series airplanes.
Since this wire bundle is located in a
high-vibration area, chafing can lead to
potential wire damage, and a short
circuit could occur. These conditions, if
not corrected, could result in wire
damage leading to a short circuit,
subsequent ignition of flammable
vapors, and possible uncontrollable fire
during fueling or flight.

Relevant Service Information

We have reviewed Boeing Special
Attention Service Bulletin 777-28—
0033, dated August 14, 2003. The
service bulletin describes procedures for
inspecting the valve control and
indication wire bundles of the fuel
system of the wing rear spar for
discrepancies (chafing damage and
incorrect routing), and corrective action
if necessary. The corrective action
involves repairing any damage and
modifying the wire bundle routing, as
applicable. Accomplishing the actions
specified in the service information is
intended to adequately address the
unsafe condition.

FAA’s Determination and Requirements
of the Proposed AD

We have evaluated all pertinent
information and identified an unsafe
condition that is likely to exist or
develop on other airplanes of this same
type design. Therefore, we are
proposing this AD, which would require
accomplishing the actions specified in
the service information described
previously, except as discussed under
“Difference Between the Proposed AD
and Service Bulletin.”

Difference Between the Proposed AD
and Service Bulletin

The proposed AD identifies the
correct part number (P/N) for a certain
clamp for which an incorrect P/N was
specified in the service bulletin. P/N
BACC10GU105P, shown in the part list
table of Kit 005W3225 and in the step
tables in Figures 3 and 4 of the
Accomplishment Instructions of the
service bulletin, is not a valid P/N; the
correct P/N is BACC10JU105P. The
manufacturer is aware of this
discrepancy, concurs with the change,
and has issued Information Notice (IN)
777-28-0033 IN 01, dated January 29,
2004, to inform operators of the error.

We have included this information in
paragraph (f) of this proposed AD.

Clarification of Inspection Terminology

In this proposed AD, the “inspection”
of the wire bundles, as specified in the
service bulletin is referred to as a
“detailed inspection.” We have
included the definition for a detailed
inspection in a note in the proposed AD.

Costs of Compliance

There are about 403 airplanes of the
affected design in the worldwide fleet.
This proposed AD would affect about
129 airplanes of U.S. registry. The
proposed inspection would take about 1
work hour per airplane, at an average
labor rate of $65 per work hour. Based
on these figures, the estimated cost of
the proposed inspection for U.S.
operators is $8,385, or $65 per airplane.

Authority for This Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106, describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority.

This rulemaking is promulgated
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701, “General requirements.” Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
proposed AD.

Regulatory Findings

We have determined that this
proposed AD will not have federalism
implications under Executive Order
13132. This proposed AD will not have
a substantial direct effect on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the proposed regulation:

1. Is not a “‘significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities

under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD. See the ADDRESSES
section for a location to examine the
regulatory evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

Boeing: Docket No. FAA-2005-20350;
Directorate Identifier 2004—-NM-202—
AD.

Comments Due Date

(a) The Federal Aviation Administration
(FAA) must receive comments on this AD
action by April 1, 2005.

Affected ADs

(b) None.
Applicability

(c) This AD applies to Boeing Model 777—
200 and —-300 series airplanes, certificated in
any category; as identified in Boeing Special
Attention Service Bulletin 777-28-0033,
dated August 14, 2003.

Unsafe Condition

(d) This AD was prompted by reports of six
incidents of the valve control and indication
wire bundles of the fuel system chafing
against the rear spar stiffeners outside the
fuel tank. We are issuing this AD to prevent
this chafing, which could result in wire
damage leading to a short circuit, subsequent
ignition of flammable vapors, and possible
uncontrollable fire during fueling or flight.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Detailed Inspection/Corrective Action

(f) Within 18 months after the effective
date of this AD: Do a detailed inspection of
the valve control and indication wire bundles
of the fuel system of the wing rear spar for
discrepancies (including any applicable
corrective action), by doing all the actions
specified in the Accomplishment
Instructions of Boeing Special Attention
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Service Bulletin 777-28-0033, dated August
14, 2003. Any applicable corrective action
must be done before further flight. Part
number (P/N) BACC10GU105P, shown in the
part list table of Kit 005W3225 and in the
step tables in Figures 3 and 4 of the
Accomplishment Instructions of the service
bulletin, is not a valid P/N; the correct P/N
that must be used is P/N BACC10JU105P.

Note 1: For the purposes of this AD, a
detailed inspection is: ““An intensive
examination of a specific item, installation,
or assembly to detect damage, failure, or
irregularity. Available lighting is normally
supplemented with a direct source of good
lighting at an intensity deemed appropriate.
Inspection aids such as mirror, magnifying
lenses, etc., may be necessary. Surface
cleaning and elaborate procedures may be
required.”

Alternative Methods of Compliance
(AMOCs)

(g) The Manager, Seattle Aircraft
Certification Office, FAA, has the authority to
approve AMOG:s for this AD, if requested in
accordance with the procedures found in 14
CFR 39.19.

Issued in Renton, Washington, on February
6, 2005.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 05-2838 Filed 2—14—05; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2005-20349; Directorate
Identifier 2003—NM-108-AD]

RIN 2120-AA64

Airworthiness Directives; McDonnell
Douglas Model MD-11 and —-11F
Airplanes; Model DC—10-10 and DC-
10-10F Airplanes; Model DC-10-15
Airplanes; Model DC-10-30 and DC-
10-30F (KC-10A and KDC-10)
Airplanes; Model DC-10-40 and DC—-
10-40F Airplanes; and Model MD-10-
10F and MD-10-30F Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to
supersede an existing airworthiness
directive (AD) that applies to certain
McDonnell Douglas Model MD-11 and
—11F airplanes. The existing AD
currently requires a one-time inspection
to detect loose preload-indicating (PLI)
washers or cracked or corroded nuts of
the lower bolts of the inboard flap

outboard hinge, and replacement with
new parts if necessary. This proposed
AD would require replacement with
new, improved parts of the inboard flap,
outboard hinge, forward attach bracket,
and lower attach bolt assemblies. This
proposed AD also would add certain
other McDonnell Douglas transport
category airplanes and require an
inspection for certain parts, and related
investigative and corrective actions if
necessary. This proposed AD is
prompted by a report indicating that the
left-hand inboard flap outboard hinge
pulled away from the wing structure.
We are proposing this AD to prevent
loose PLI washers or cracked or
corroded nuts of the lower bolts of the
inboard flap outboard hinge, which
could result in separation of the inboard
flap outboard hinge from the wing
structure and consequent reduced
controllability of the airplane.

DATES: We must receive comments on
this proposed AD by April 1, 2005.
ADDRESSES: Use one of the following
addresses to submit comments on this
proposed AD.

e DOT Docket Web site: Go to
http://dms.dot.gov and follow the
instructions for sending your comments
electronically.

e Government-wide rulemaking Web
site: Go to http://www.regulations.gov
and follow the instructions for sending
your comments electronically.

e Mail: Docket Management Facility;
U.S. Department of Transportation, 400
Seventh Street, SW., Nassif Building,
room PL—401, Washington, DC 20590.

e Fax:(202) 493-2251.

e Hand Delivery: Room PL-401 on
the plaza level of the Nassif Building,
400 Seventh Street, SW., Washington,
DC, between 9 a.m. and 5 p.m., Monday

through Friday, except Federal holidays.

For service information identified in
this proposed AD, contact Boeing
Commercial Airplanes, Long Beach
Division, 3855 Lakewood Boulevard,
Long Beach, California 90846,
Attention: Data and Service
Management, Dept. C1-L5A (D800-
0024).

You can examine the contents of this
AD docket on the Internet at http://
dms.dot.gov, or at the Docket
Management Facility, U.S. Department
of Transportation, 400 Seventh Street
SW., room PL—-401, on the plaza level of
the Nassif Building, Washington, DC.
FOR FURTHER INFORMATION CONTACT:
Ronald Atmur, Aerospace Engineer,
Airframe Branch, ANM-120L, FAA, Los
Angeles Aircraft Certification Office,
3960 Paramount Boulevard, Lakewood,
California 90712-4137; telephone (562)
627-5224; fax (562) 627-5210.

SUPPLEMENTARY INFORMATION:

Docket Management System (DMS)

The FAA has implemented new
procedures for maintaining AD dockets
electronically. As of May 17, 2004, new
AD actions are posted on DMS and
assigned a docket number. We track
each action and assign a corresponding
directorate identifier. The DMS AD
docket number is in the form ‘“Docket
No. FAA-2005-99999.”” The Transport
Airplane Directorate identifier is in the
form ‘“‘Directorate Identifier 2005—NM—
999—-AD.” Each DMS AD docket also
lists the directorate identifier (“Old
Docket Number”) as a cross-reference
for searching purposes.

Comments Invited

We invite you to submit any written
relevant data, views, or arguments
regarding this proposed AD. Send your
comments to an address listed under
ADDRESSES. Include “Docket No. FAA—
2005-203489; Directorate Identifier
2003-NM-108-AD" at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of the proposed AD. We will
consider all comments received by the
closing date and may amend the
proposed AD in light of those
comments.

We will post all comments we
receive, without change, to http://
dms.dot.gov, including any personal
information you provide. We will also
post a report summarizing each
substantive verbal contact with FAA
personnel concerning this proposed AD.
Using the search function of our docket
web site, anyone can find and read the
comments in any of our dockets,
including the name of the individual
who sent the comment (or signed the
comment on behalf of an association,
business, labor union, etc.). You can
review the DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (65 FR
19477-78), or you can visit http://
dms.dot.gov.

We are reviewing the writing style we
currently use in regulatory documents.
We are interested in your comments on
whether the style of this document is
clear, and your suggestions to improve
the clarity of our communications that
affect you. You can get more
information about plain language at
http://www.faa.gov/language and http://
www.plainlanguage.gov.

Examining the Docket

You can examine the AD docket on
the Internet at http://dms.dot.gov, or in
person at the Docket Management
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Facility office between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays. The Docket
Management Facility office (telephone
(800) 647-5227) is located on the plaza
level of the Nassif Building at the DOT
street address stated in the ADDRESSES
section. Comments will be available in
the AD docket shortly after the DMS
receives them.

Discussion

On July 10, 2002, we issued AD 2002—
14—03, amendment 39-12803 (67 FR
47254, July 18, 2002), for certain
McDonnell Douglas Model MD-11 and
MD-11F airplanes. That AD requires a
one-time inspection to detect loose
preload-indicating (PLI) washers or
cracked or corroded nuts of the lower
bolts of the inboard flap outboard hinge,
and replacement with new parts if
necessary. That AD was prompted by a
report indicating that the left-hand
inboard flap outboard hinge pulled
away from the wing structure where it
attaches with two upper and two lower
bolts. We issued that AD to detect and
correct loose PLI washers or cracked or
corroded nuts of the lower bolts of the
inboard flap outboard hinge, which
could result in separation of the inboard
flap outboard hinge from the wing
structure and consequent reduced
controllability of the airplane.

Actions Since Existing AD Was Issued

Since the existing AD was issued, we
have determined that the upper and
lower attach bolt assemblies specified
on Model MD-11 and MD-11F
airplanes affected by AD 2002-14-03
are identical to the attach bolt
assemblies on certain Model DC-10-10
and DC-10-10F airplanes; Model DC—
10-15 airplanes; Model DC-10-30 and
DC-10-30F (KC-10A and KDC-10)
airplanes; Model DC-10-40 and DC-10-
40F airplanes; and Model MD-10-10F
and MD-10-30F airplanes. Therefore,
all these models may be subject to the
same unsafe condition.

Additionally, in the preamble to AD
2002-14-03, we indicated that the
actions required by that AD were
considered “interim action” and that
further rulemaking action was being
considered. We now have determined
that further rulemaking action is indeed
necessary, and this proposed AD
follows from that determination.

Relevant Service Information

We have reviewed Boeing Alert
Service Bulletin (ASB) MD11-57A067,
Revision 01, including Appendices A
and B, dated April 8, 2003 (for Model
MD-11 and —11F airplanes). The ASB
describes various procedures for

different groups of airplanes, based on
the composition of the nuts on the lower
bolts of the inboard flap outboard hinge.
(Boeing ASB MD11-57A067, including
Appendices A and B, dated July 10,
2002, is the appropriate source of
service information for AD 2002-14—
03.)

Group 1 airplanes specified in
Revision 01 have alloy steel nuts, and
Group 2 airplanes specified in Revision
01 have Inconel nuts. The procedures
for these airplane groups include
removing sealant from the head and nut
sides of both bolt assemblies, using a
wiggle tool to detect looseness of the
preload-indicating (PLI) washers, and
visually inspecting the nut for corrosion
and cracking. Based on the results of the
inspection, related investigative and
corrective actions include doing a
magnetic particle inspection of the bolt
to detect cracking and corrosion,
replacing discrepant parts with new
Inconel and/or alloy steel bolts and nuts
and new PLI washers, and applying
sealant.

We also have reviewed Boeing Service
Bulletin MD-1157A068, Revision 1,
dated April 8, 2003 (for Model MD-11
and MD-11F airplanes). That service
bulletin describes procedures for
replacing the bolts and nuts of the
inboard flap, outboard hinge, forward
attach bracket, and the lower attach bolt
assemblies with Inconel bolts and nuts.

Additionally, we reviewed Boeing
Service Bulletin DC10-57A149,
Revision 1, dated April 8, 2003 (for
Model DC-10-10 and DC-10-10F
airplanes; Model DC-10-15 airplanes;
Model DC-10-30 and DC-10-30F (KC—-
10A and KDC-10) airplanes; Model DC—
10—40 and DC—10-40F airplanes; and
Model MD-10-10F and MD-10-30F
airplanes). That service bulletin
describes procedures for inspecting the
maintenance records to determine if
new Inconel bolts and nuts have been
installed in accordance with Boeing
Service Bulletin DC10-57-116. For
certain airplanes, the service bulletin
describes encapsulating both nut sides
of the bolt assemblies with sealant, and
inspecting for cracking of the nuts of the
upper and lower attach bolt assemblies.
The service bulletin also describes
procedures for replacing the PLI
washers with new washers, and for
replacing both upper and lower attach
bolt assemblies with Inconel nuts and
bolts.

Accomplishment of the actions
specified in the above service bulletins
is intended to adequately address the
identified unsafe condition.

FAA’s Determination and Requirements
of the Proposed AD

We have evaluated all pertinent
information and identified an unsafe
condition that is likely to exist or
develop on other products of this same
type design. Therefore, we are
proposing this AD, which would
supersede AD 2002—14-03. For certain
airplanes, this proposed AD would
continue to require the one-time
inspection to detect loose PLI washers
or cracked or corroded nuts of the lower
bolts of the inboard flap outboard hinge,
and replacement with new parts if
necessary. This proposed AD would
also require eventual replacement of the
steel bolts and nuts with Inconel
material. This proposed AD would
require you to use the applicable service
information described previously to
perform these actions except as
discussed under “Differences Between
the Proposed AD and the Relevant
Service Information.”

Differences Between the Proposed AD
and the Relevant Service Information

Boeing Alert Service Bulletin MD11—
57A067, Revision 01, dated April 8,
2003, specifies that operators may test
for looseness of the PLI washers by use
of a wiggle tool, “or equivalent.”
However, this proposed AD would
require that any alternative to the
wiggle-tool test be accomplished in
accordance with a method approved by
the FAA. Use of an equivalent tool or
test procedure is allowed only if
approved as an alternative method of
compliance in accordance with the
requirements of paragraph (e) of this
proposed AD.

Although Boeing Service Bulletin
DC10-57A149, Revision 1, dated April
8, 2003, specifies inspection of the
maintenance records to determine if
new Inconel bolts and nuts have been
installed in accordance with Boeing
Service Bulletin DC10-57-1186, this
proposed AD specifies inspection of the
maintenance records to determine if
new Inconel bolts and nuts have been
installed in accordance with Boeing
Service Bulletin DC10-57-116, Revision
01, dated November 25, 1993; Revision
02, dated December 22, 1998; or
Revision 03, dated May 12, 1999.

Further, although Boeing Alert
Service Bulletin MD11-57A067
specifies that the manufacturer may be
contacted for disposition of “additional
examination recommendations,” this
proposed AD would require the actions
to be accomplished in accordance with
a method approved by the FAA.

Although Boeing Service Bulletin
DC10-57A149 specifies sending a report
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and discrepant parts to the
manufacturer, this proposed AD would
not require those actions.

Change to Existing AD

This proposed AD would retain
certain requirements of AD 2002—-14—-03.
Since AD 2002—-14—03 was issued, the
AD format has been revised, and certain
paragraphs have been rearranged. As a
result, the corresponding paragraph
identifiers have changed in this

proposed AD, as listed in the following
table:

REVISED PARAGRAPH IDENTIFIERS

Corresponding

Requirement in AD 2002— requirement in
14-03 this

proposed AD

Paragraph (a)
Paragraph (b) ...
Paragraph (c) ....

Paragraph (f).
Paragraph (g).
Paragraph (h).

ESTIMATED COSTS

Costs of Compliance

There are about 593 airplanes of the
affected design in the worldwide fleet.
The following table provides the
estimated costs for U.S. operators to
comply with this proposed AD. The
average labor rate is considered to be
$65 per hour.

Nurgber of
: : U.S.-reg-
Action Work hours Parts Cost per airplane istered a?ir- Fleet cost
planes
Inspection of Model MD—11 and -11F airplanes (re- | 1010 12 .....cccccovvvee | veriveneniieneenns $650 to $780 ......... 66 | Between $42,900
quired by AD 2002—14-03). and $51,480.
Replacing parts for Model MD-11 and -11F air- | 13 .....ccociiinienenne $2,041 | $2,886 ....ccecveuennene 66 | $190,476.
planes (new proposed action).
Inspection of Model DC-10-10, and DC—10-10F | 1 .....ccooiiiiicniinene 0| $65 v 297 | $19,305.
airplanes; Model DC-10-15 airplanes; Model
DC-10-30 and DC-10-30F (KC—-10A and KDC—
10) airplanes; Model DC-10-40 and DC-10—-40F
airplanes; Model MD-10-10F and MD-10-30F
airplanes.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this
proposed AD would not have federalism
implications under Executive Order

13132. This proposed AD would not
have a substantial direct effect on the

States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the proposed regulation:

1. Is not a “‘significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule”” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD. See the ADDRESSES
section for a location to examine the
regulatory evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,

the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by
removing amendment 39-12803 (67 FR
47254, July 18, 2002) and adding the
following new airworthiness directive
(AD):

McDonnell Douglas: Docket No. FAA-2005—

20349; Directorate Identifier 2003—-NM—
108—-AD.

Comments Due Date

(a) The Federal Aviation Administration
must receive comments on this airworthiness
directive (AD) action by April 1, 2005.
Affected ADs

(b) This AD supersedes AD 2002—14-03,
amendment 39-12803.
Applicability

(c) This AD applies to the airplanes listed

in Table 1 of this AD, certificated in any
category.
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TABLE 1.—APPLICABILITY

McDonnell Douglas Model

As listed in Boeing

(1) bC-10-10, and DC—-10-10F airplanes; DC-10-15 airplanes; DC—
10-30 and DC-10-30F (KC-10A and KDC-10) airplanes; DC-10-40
and DC—-10-40F airplanes; MD-10-10F and MD-10-30F airplanes.

(2) MD-11 and MD-11F airplanes ...........ccc.......

Service Bulletin DC10-57A149, Revision 1, dated April 8, 2003.

Alert Service Bulletin MD11-57A067, including Appendix A and B; Re-
vision 01, dated April 8, 2003; and Service Bulletin MD11-57A068,
Revision 1, dated April 8, 2003.

Unsafe Condition

(d) This AD is prompted by a report
indicating that the left-hand inboard flap
outboard hinge pulled away from the wing
structure. We are issuing this AD to prevent
loose preload-indicating (PLI) washers or
cracked or corroded nuts of the lower bolts
of the inboard flap outboard hinge, which
could result in separation of the inboard flap
outboard hinge from the wing structure and
consequent reduced controllability of the
airplane.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Certain Requirements of AD 2002-14-03:

Inspection

(f) For airplanes listed in Boeing Alert
Service Bulletin MD11-57A067, dated July
10, 2002: At the applicable time specified in
paragraph (f)(1) or (f)(2) of this AD, do a
detailed inspection (including removing
sealant from the head and nut sides of both
bolt assemblies) of the nuts and PLI washers
of the lower bolts of the inboard flap
outboard hinge to detect discrepancies
(including loose PLI washers or cracked or
corroded nuts, as applicable), in accordance
with Boeing Alert Service Bulletin MD11-
57A067, including Appendices A and B,
dated July 10, 2002, except as required by
paragraphs (g) and (h) of this AD. Before
further flight thereafter, do applicable related
investigative and corrective actions
(including performing a magnetic particle
inspection of the bolt to detect cracking and
corrosion, replacing discrepant parts with
new Inconel and/or alloy steel bolts and nuts
and new PLI washers, and applying sealant,
as applicable); and, within 600 flight cycles,
replace discrepant bolts, nuts, and washers
with new parts, as applicable; in accordance
with the alert service bulletin.

(1) For Group 1 airplanes: Inspect within
30 days after August 2, 2002 (the effective
date of AD 2002—14—-03, amendment 39—
12803).

(2) For Group 2 airplanes: Inspect within
60 days after August 2, 2002.

Note 1: For the purposes of this AD, a
detailed inspection is: ““An intensive
examination of a specific item, installation,
or assembly to detect damage, failure, or
irregularity. Available lighting is normally
supplemented with a direct source of good
lighting at an intensity deemed appropriate.
Inspection aids such as mirror, magnifying
lenses, etc., may be necessary. Surface
cleaning and elaborate procedures may be
required.”

Exceptions to Paragraph (f) Requirements

(g) Where Boeing Alert Service Bulletin
MD11-57A067, including Appendices A and
B, dated July 10, 2002, specifies that testing
for looseness of the PLI washers may be
accomplished by the use of a wiggle tool, “or
equivalent”: Either the wiggle tool must be
used, or the test must be accomplished in
accordance with a method approved by the
Manager, Los Angeles Aircraft Certification
Office (ACO), FAA.

(h) Where Boeing Alert Service Bulletin
MD11-57A067, including Appendices A and
B, dated July 10, 2002, specifies to contact
Boeing for “additional examination
recommendations’’: Before further flight,
these actions, if accomplished, must be
performed in accordance with a method
approved by the Manager, Los Angeles ACO.
For such a method to be approved by the
Manager, Los Angeles ACO, as required by
this paragraph, the Manager’s approval letter
must specifically refer to this AD.

New Requirements of This AD:

Replacement of Steel Bolts and Nuts

(i) For Model MD-11 and “MD-11F
airplanes specified in Condition 2 of the
Accomplishment Instructions of Boeing Alert
Service Bulletin MD11-57A068, dated
Revision 1, dated April 8, 2003: Within 18
months after the effective date of this AD,
replace the bolts and nuts of the inboard flap,
outboard hinge, forward attach bracket, and
lower attach bolt assemblies with bolts and
nuts made from Inconel material; and install
new PLI washers, by accomplishing all the
actions in the Accomplishment Instructions
of Boeing Service Bulletin MD11-57068,
dated January 7, 2003, or Revision 1, dated
April 8, 2003.

(j) For Model MD-11 and MD-11F
airplanes specified in Condition 3 of the
Accomplishment Instructions of Boeing Alert
Service Bulletin MD11-57A068, Revision 1,
dated April 8, 2003: Within 36 months after
the effective date of this AD, replace the bolts
and nuts of the inboard flap, outboard hinge,
forward attach bracket, and lower attach bolt
assemblies with bolts and nuts made from
Inconel material and install new PLI washers,
in accordance with Boeing Service Bulletin
MD11-57068, dated January 7, 2003 or
Revision 1, dated April 8, 2003.

(k) For Model MD-11 and MD-11F
airplanes specified in Condition 4 of the
Accomplishment Instructions of Boeing Alert
Service Bulletin MD11-57A068, Revision 1,
dated April 8, 2003: Within 60 months after
the effective date of this AD, replace the bolts
and nuts of the inboard flap, outboard hinge,
forward attach bracket, and lower attach bolt
assemblies with bolts and nuts made from

Inconel material and new PLI washers, in
accordance with Boeing Service Bulletin
MD11-57068, dated January 7, 2003, or
Revision 1, dated April 8, 2003.

Note 2: For the purposes of this AD, a
general visual inspection is: “A visual
examination of an interior or exterior area,
installation, or assembly to detect obvious
damage, failure, or irregularity. This level of
inspection is made from within touching
distance unless otherwise specified. A mirror
may be necessary to ensure visual access to
all surfaces in the inspection area. This level
of inspection is made under normally
available lighting conditions such as
daylight, hangar lighting, flashlight, or
droplight and may require removal or
opening of access panels or doors. Stands,
ladders, or platforms may be required to gain
proximity to the area being checked.”

Inspection of Certain Parts or Maintenance
Records

(1) For Model DC-10-10, and DC-10-10F
airplanes; Model DC-10-15 airplanes; Model
DC-10-30 and DC-10-30F (KC-10A and
KDC-10) airplanes; Model DC-10-40 and
DC-10—-40F airplanes; and Model MD-10—
10F and MD-10-30F airplanes: Within 6
months after the effective date of this AD,
perform a general visual inspection of the
inboard flap, outboard hinge, forward attach
bracket, and upper and lower attach bolt
assemblies to determine if those parts have
been replaced with Inconel bolt assemblies in
accordance with Boeing Service Bulletin
DC10-57-116, Revision 01, dated November
25, 1993; Revision 02, dated December 22,
1998; or Revision 03, dated May 12, 1999.
Instead of performing a general visual
inspection of those parts, a review of airplane
maintenance records is acceptable if
replacement of the Inconnel bolt assemblies
in accordance with Boeing Service Bulletin
DC10-57-116, Revision 01, dated November
25, 1993; Revision 02, dated December 22,
1998; or Revision 03, dated May 12, 1999,
can be positively determined from that
review.

(1) If it can positively be determined that
the Inconcel bolt assemblies are installed, no
further action is required by this paragraph.

(2) If the Inconel bolt assemblies are not
installed, before further flight, do a detailed
inspection for cracking of the external area of
each nut of the inboard flap, outboard hinge,
forward attach bracket, lower attach bolt
assembly, in accordance with Boeing Service
Bulletin DC10-57A1489, Revision 1, dated
April 8, 2003.

(1) If no cracking is detected, before further
flight, encapsulate both nut sides of the bolt
assembly installations with sealant; and,
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within 24 months after the effective date of
this AD, replace both upper and lower attach
bolt assemblies with bolts and nuts made
from Inconel; in accordance with the service
bulletin.

(ii) If any cracking is detected, do the
actions specified in either paragraph
(1(2)({1)(A) or (1)(2)(ii)(B) of this AD, at the
times specified, in accordance with the
service bulletin.

(A) Prior to further flight, replace both
upper and lower attach bolt assemblies with
bolts and nuts made from Inconel and new
washers;

(B) Prior to further flight, replace both
lower attach bolt assemblies with bolts and
nuts made from Inconel and new washers,
and within 24 months after the effective date
of this AD, replace both upper attach bolt
assemblies with bolts and nuts made from
Inconel and new washers.

No Reporting Requirement

(m) Although certain service information
referenced in this AD specifies to submit a
report and discrepant parts to the
manufacturer, this AD does not include those
requirements.

Alternative Methods of Compliance
(AMOCs)

(n)(1) The Manager, Los Angeles Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOC:s for this AD, if
requested in accordance with the procedures
found in 14 CFR 39.19.

(2) An AMOC that provides an acceptable
level of safety may be used for any repair
required by this AD, if it is approved by an
Authorized Representative for the Boeing
Delegation Option Authorization
Organization who has been authorized by the
Manager, Los Angeles ACO, to make those
findings. For a repair method to be approved,
the approval must specifically refer to this

Issued in Renton, Washington, on February
3, 2005.

Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 05-2837 Filed 2—14-05; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2005-20347; Directorate
Identifier 2004—NM-226-AD]

RIN 2120-AA64

Airworthiness Directives; Boeing
Model 737-300, —400, —500, —600, —700,
—700C, —800 and —900 Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to adopt a
new airworthiness directive (AD) for
certain Boeing Model 737-300, —400,
-500, —600, —700, —700C, —800 and —900
series airplanes. This proposed AD
would require installing an updated
version of the operational program
software (OPS) in the flight management
computers (FMCs), and doing other
specified actions. This proposed AD
would also require reinstalling software,
if necessary. This proposed AD is
prompted by one operator reporting
FMC map shifts on several Model 737—
400 series airplanes with dual FMCs,
using OPS version U10.4A. We are
proposing this AD to prevent the FMC
from displaying the incorrect actual
navigation performance value to the
flightcrew, which could prevent
adequate alerting of a potential
navigation error. This condition could
result in a near miss with other
airplanes or terrain, or collision if other
warning systems also fail.

DATES: We must receive comments on
this proposed AD by April 1, 2005.
ADDRESSES: Use one of the following
addresses to submit comments on this
proposed AD.

¢ DOT Docket Web site: Go to
http://dms.dot.gov and follow the
instructions for sending your comments
electronically.

¢ Government-wide rulemaking Web
site: Go to http://www.regulations.gov
and follow the instructions for sending
your comments electronically.

e Mail: Docket Management Facility,
U.S. Department of Transportation, 400
Seventh Street SW., Nassif Building,
room PL—401, Washington, DC 20590.

¢ By fax: (202) 493-2251.

¢ Hand Delivery: Room PL-401 on
the plaza level of the Nassif Building,
400 Seventh Street SW., Washington,
DC, between 9:00 a.m. and 5:00 p.m.,
Monday through Friday, except Federal
holidays.

For service information identified in
this proposed AD, contact Boeing
Commercial Airplanes, PO Box 3707,
Seattle, Washington 98124-2207.

You can examine the contents of this
AD docket on the Internet at http://
dms.dot.gov, or in person at the Docket
Management Facility, U.S. Department
of Transportation, 400 Seventh Street
SW., room PL—401, on the plaza level of
the Nassif Building, Washington, DC.
This docket number is FAA-2005—
20347; the directorate identifier for this
docket is 2004-NM-226—AD.

FOR FURTHER INFORMATION CONTACT: Sam
Slentz, Aerospace Engineer, Systems
and Equipment Branch, ANM-1308S,
FAA, Seattle Aircraft Certification
Office, 1601 Lind Avenue, SW., Renton,

Washington 98055-4056; telephone
(425) 917-6483; fax (425) 917-6590.
SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to submit any relevant
written data, views, or arguments
regarding this proposed AD. Send your
comments to an address listed under
ADDRESSES. Include ‘“Docket No. FAA—
2005-20347; Directorate Identifier
2004-NM-226—AD" in the subject line
of your comments. We specifically
invite comments on the overall
regulatory, economic, environmental,
and energy aspects of the proposed AD.
We will consider all comments
submitted by the closing date and may
amend the proposed AD in light of those
comments.

We will post all comments we
receive, without change, to http://
dms.dot.gov, including any personal
information you provide. We will also
post a report summarizing each
substantive verbal contact with FAA
personnel concerning this proposed AD.
Using the search function of that
website, anyone can find and read the
comments in any of our dockets,
including the name of the individual
who sent the comment (or signed the
comment on behalf of an association,
business, labor union, etc.). You can
review DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (65 FR
19477-78), or you can visit http://
dms.dot.gov.

Examining the Docket

You can examine the AD docket on
the Internet at http://dms.dot.gov, or in
person at the Docket Management
Facility office between 9 a.m. and 5
p.m., Monday through Friday, except
Federal holidays. The Docket
Management Facility office (telephone
(800) 647-5227) is located on the plaza
level of the Nassif Building at the DOT
street address stated in the ADDRESSES
section. Comments will be available in
the AD docket shortly after the DMS
receives them.

Discussion

We have received from one operator
a report of flight management computer
(FMC) map shifts on several Boeing
Model 737-400 series airplanes with
dual FMCs, using operational program
software (OPS) version U10.4A. In one
of these incidents, the flightcrew did not
know they were 5 miles off-course until
the air traffic controller contacted them.
During all incidents, the VERIFY
POSITION message was correctly shown
on the control display unit (CDU), but
the actual navigation performance
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(ANP) value did not agree with the
observed FMC position error. Also, the
required navigation performance (RNP)
message, UNABLE REQD NAV PERF,
was not displayed since the ANP value
was less than the RNP value. Although
the flightcrew is alerted to the position
differences, they do not know that the
ANP value is incorrect. Testing
conducted by the airplane manufacturer
has shown that under some conditions,
the FMC OPS, version U10.5, does not
give reliable ANP data. An incorrect
ANP value displayed on the CDU of the
FMC to the flightcrew, if not corrected,
could prevent adequate alerting of a
potential navigation error that could
result in a near miss with other
airplanes or terrain or collision if other
warning systems also fail.

The FMC OPS, with versions U10.3,
U10.4, U10.4A, and U10.5, on certain
Model 737-300, —500, —600, —700,
—700C, —800 and —900 series airplanes
are identical to those on the affected
Model 737—-400 series airplanes.
Therefore, all of these models may be
subject to the same unsafe condition.

Relevant Service Information

We have reviewed Boeing Alert
Service Bulletin 737-34A1801, dated
July 15, 2004; and Boeing Alert Service
Bulletin 737-34A1821, dated July 15,
2004. The service bulletins describe
procedures for installing updated
version U10.5A of the OPS, part number
(P/N) 549849014, in the left and right
FMCs, and doing other specified
actions. The other specified actions
include the following:

¢ For Model 737-600, =700, —700C,
—800, and —900 series airplanes:
Installing the compatible, model/engine
database (MEDB) software, P/N BCG—
O00N-HS, in the left and right FMCs;

e For all airplanes: Installing the
current version of the navigational
database (NDB) software in the left and
right FMCs;

e For all airplanes: Installing the
software options database (OPC) in the
left and right FMCs, using the OPC
software that was originally installed
before installation of the updated
version of the OPS;

e For Model 737-600, =700, —700C,
—800, and —900 series airplanes: Doing
configuration checks of the left and right
FMCs to ensure that the following
software is correctly installed: The
updated version of the OPS, compatible
version of the MEDB software, and OPC
software;

e For Model 737-300, —400, and —500
series airplanes: Doing a configuration
check of the left and right FMCs to
ensure that the updated version of the
OPS and OPC software is correctly
installed; and

e For all airplanes: Replacing the
existing OPS disk set in the airplane’s
software media binder with new OPS
disk set, P/N 10-62225-1013.
Accomplishing the actions specified in
the service information is intended to
adequately address the unsafe
condition.

FAA'’s Determination and Requirements
of the Proposed AD

We have evaluated all pertinent
information and identified an unsafe

ESTIMATED COSTS

condition that is likely to exist or
develop on other airplanes of this same
type design. Therefore, we are
proposing this AD, which would require
accomplishing the actions specified in
the service information described
previously.”

Difference Between the Proposed AD
and the Service Information

The service information does not
specify what action to take if the
incorrect software version (of the OPS,
model/engine database if applicable, or
software options database) is found
installed on any FMC during any
configuration check. However, this
proposed AD would require
reinstallation of the applicable software,
if necessary.

Clarification of Proposed Requirements

The service bulletins provide
procedures for doing configuration
checks of the left and right FMCs to
ensure that the updated version of the
OPS, the compatible version of the
MEDB software, and the OPC software
are installed. We have determined that
certificated maintenance personnel
must perform these configuration
checks.

Costs of Compliance

There are about 3,482 airplanes of the
affected design in the worldwide fleet.
This proposed AD would affect about
1,312 airplanes of U.S. registry. The
following table provides the estimated
costs for U.S. operators to comply with
this proposed AD.

: Average labor Cost per

Boeing model Work hours rate per hour Parts airplane
737-300, —400, and —500 series airplanes ...........ccccceveeuneene 1 $65 $15 $80
737-600, =700, —700C, —800, and —900 series airplanes 2 65 15 145

Authority for This Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106, describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority.

This rulemaking is promulgated
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701, “General requirements.” Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and

procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
proposed AD.

Regulatory Findings

We have determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and

responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD. See the ADDRESSES
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section for a location to examine the
regulatory evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

Boeing: Docket No. FAA-2005-20347;
Directorate Identifier 2004-NM-226—-AD.

TABLE 1.—APPLICABILITY

Comments Due Date

(a) The Federal Aviation Administration
(FAA) must receive comments on this AD
action by April 1, 2005.
Affected ADs

(b) None.
Applicability

(c) This AD applies to the airplanes listed

in Table 1 of this AD, certificated in any
category:

Boeing models

As listed in

737-300, -400, and —500 series airplanes

737-600, =700, —700C, —800 and —900 series airplanes ...........c.cccoeueee.

Boeing Alert Service Bulletin 737-34A1821, dated July 15, 2004.
Boeing Alert Service Bulletin 737-34A1801, dated July 15, 2004.

Unsafe Condition

(d) This AD was prompted by one operator
reporting flight management computer (FMC)
map shifts on several Model 737-400 series
airplanes with dual FMCs, using operational
program software (OPS) version U10.4A. We
are issuing this AD to prevent the FMC from
displaying the incorrect actual navigation
performance value to the flightcrew, which
could prevent adequate alerting of a potential
navigation error. This condition could result
in a near miss with other airplanes or terrain,
or collision if other warning systems also fail.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Install Updated Version of OPS

(f) Within 180 days after the effective date
of this AD, install the updated version of the
OPS in the left and right FMCs; and, before
further flight, do all the other specified
actions. Do the installation and other
specified actions by accomplishing all of the
actions in the Accomplishment Instructions
of the applicable service bulletin, as listed in
Table 1 of this AD. Where the service bulletin
specifies a configuration check, certificated
maintenance personnel must perform the
configuration check.

Reinstall Software, If Necessary

(g) If the incorrect software version of the
OPS, model/engine database if applicable, or
software options database is found installed
on any FMC during any configuration check
required by paragraph (f) of this AD: Before
further flight, reinstall the software, as
applicable. Do the reinstallation of any
software in accordance with the
Accomplishment Instructions of the
applicable service bulletin, as listed in Table
1 of this AD.

Alternative Methods of Compliance
(AMOCs)

(h) The Manager, Seattle Aircraft
Certification Office, FAA, has the authority to
approve AMOCGs for this AD, if requested in

accordance with the procedures found in 14
CFR 39.19.

Issued in Renton, Washington, on February
2, 2005.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 052827 Filed 2—14—-05; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration
14 CFR Part 39

[Docket No. FAA—-2005-20345; Directorate
Identifier 2004-NM-101-AD]

RIN 2120-AA64

Airworthiness Directives; Dornier
Model 328-300 Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to adopt a
new airworthiness directive (AD) for
certain Dornier Model 328-300 series
airplanes. This proposed AD would
require installing a drain hole in the
lower skin of the left- and right-hand
elevator horns. This proposed AD is
prompted by reports of water found in
the elevator assembly. We are proposing
this AD to prevent water or ice
accumulating in the elevator assembly,
which could result in possible corrosion
that reduces the structural integrity of
the flight control surface, or in an
unbalanced flight control surface. These
conditions could result in reduced
controllability of the airplane.

DATES: We must receive comments on
this proposed AD by March 17, 2005.

ADDRESSES: Use one of the following
addresses to submit comments on this
proposed AD.

e DOT Docket Web site: Go to
http://dms.dot.gov and follow the
instructions for sending your comments
electronically.

¢ Government-wide rulemaking Web
site: Go to http://www.regulations.gov
and follow the instructions for sending
your comments electronically.

e Mail: Docket Management Facility,
U.S. Department of Transportation, 400
Seventh Street SW., Nassif Building,
room PL—401, Washington, DC 20590.

e By fax: (202) 493-2251.

e Hand Delivery: Room PL—401 on
the plaza level of the Nassif Building,
400 Seventh Street SW., Washington,
DC, between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

For service information identified in
this proposed AD, contact AvCraft
Aerospace GmbH, PO Box 1103, D—
82230 Wessling, Germany.

You can examine the contents of this
AD docket on the Internet at http://
dms.dot.gov, or in person at the Docket
Management Facility, U.S. Department
of Transportation, 400 Seventh Street
SW., room PL—401, on the plaza level of
the Nassif Building, Washington, DC.
This docket number is FAA—-2005—
20345; the directorate identifier for this
docket is 2004-NM-101-AD.

FOR FURTHER INFORMATION CONTACT: Dan
Rodina, Aerospace Engineer,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055—4056; telephone (425) 227-2125;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:
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Comments Invited

We invite you to submit any relevant
written data, views, or arguments
regarding this proposed AD. Send your
comments to an address listed under
ADDRESSES. Include “Docket No. FAA—
2005-20345; Directorate Identifier
2004-NM-101—-AD”’ at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of the proposed AD. We will
consider all comments submitted by the
closing date and may amend the
proposed AD in light of those
comments.

We will post all comments we
receive, without change, to http://
dms.dot.gov, including any personal
information you provide. We will also
post a report summarizing each
substantive verbal contact with FAA
personnel concerning this proposed AD.
Using the search function of our docket
Web site, anyone can find and read the
comments in any of our dockets,
including the name of the individual
who sent the comment (or signed the
comment on behalf of an association,
business, labor union, etc.). You can
review the DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (65 FR
19477-78), or you can visit
http://dms.dot.gov.

Examining the Docket

You can examine the AD docket on
the Internet at http://dms.dot.gov, or in

person at the Docket Management
Facility office between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays. The Docket
Management Facility office (telephone
(800) 647-5227) is located on the plaza
level of the Nassif Building at the DOT
street address stated in the ADDRESSES
section. Comments will be available in
the AD docket shortly after the DMS
receives them.

Discussion

The Luftfahrt-Bundesamt (LBA),
which is the airworthiness authority for
Germany, notified us that an unsafe
condition may exist on certain Dornier
Model 328-300 series airplanes. The
LBA advises that there have been
reports that, during maintenance, water
(from rain or condensation) was found
in the elevator assembly. The water
accumulates in the elevator due to the
lack of a drain hole and could freeze in
a cold environment (e.g., due to high
altitude or winter weather).
Accumulated water or ice in the
elevator assembly, if not corrected,
could result in possible corrosion that
reduces the structural integrity of the
flight control surface, or in an
unbalanced flight control surface. These
conditions could result in reduced
controllability of the airplane.

Relevant Service Information

AvCraft Aerospace GmbH has issued
Dornier Service Bulletin SB—-328]-55—
203, Revision 1, dated November 19,
2003. The service bulletin describes

ESTIMATED COSTS

procedures for installing a drain hole in
the lower skin of the left- and right-hand
elevator horns. Accomplishing the
actions specified in the service
information is intended to adequately
address the unsafe condition. The LBA
mandated the service information and
issued German airworthiness directive
D-2004-005, dated January 8, 2004, to
ensure the continued airworthiness of
these airplanes in Germany.

FAA’s Determination and Requirements
of the Proposed AD

This airplane model is manufactured
in Germany and is type certificated for
operation in the United States under the
provisions of § 21.29 of the Federal
Aviation Regulations (14 CFR 21.29)
and the applicable bilateral
airworthiness agreement. Pursuant to
this bilateral airworthiness agreement,
the LBA has kept the FAA informed of
the situation described above. We have
examined the LBA’s findings, evaluated
all pertinent information, and
determined that we need to issue an AD
for products of this type design that are
certificated for operation in the United
States. Therefore, we are proposing this
AD, which would require
accomplishing the actions specified in
the service information described
previously.

Costs of Compliance
The following table provides the

estimated costs for U.S. operators to
comply with this proposed AD.

: Number of
Action Work hours ?;%ra%er Ir?(?&r Parts COStlgﬁ; air- U.S.-registered Fleet cost
p P airplanes
Installing drain hole ........cccceeevveeieneeinnne 1 $65 $100 $165 49 $8,085

Authority of This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation

is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD. See the ADDRESSES
section for a location to examine the
regulatory evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.
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The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

Fairchild Dornier GMBH (Formerly Dornier
Luftfahrt GmbH): Docket No. FAA—
2005—20345; Directorate Identifier 2004—
NM-101-AD.

Comments Due Date

(a) The Federal Aviation Administration
must receive comments on this AD action by
March 17, 2005.

Affected ADs

(b) None.
Applicability

(c) This AD applies to Dornier Model 328—
300 series airplanes, serial numbers 3105

through 3219 inclusive, certificated in any
category.

Unsafe Condition

(d) This AD was prompted by reports of
water found in the elevator assembly. We are
issuing this AD to prevent water
accumulating in the elevator assembly,
which could result in possible corrosion that
reduces the structural integrity of the flight
control surface, or in an unbalanced flight
control surface. These conditions could
result in reduced controllability of the
airplane.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Installation

(f) Which 90 days after the effective date
of this AD, install a drain hole in the lower
skin of the left- and right-hand elevator horns
in accordance with the Accomplishment
Instructions of Dornier Service Bulletin SB—
328]-55-203, Revision 1, dated November
19, 2003.

Alternative Methods of Compliance
(AMOCs)

(g) The Manager, International Branch,
ANM-116, FAA, Transport Airplane
Directorate, has the authority to approve
AMOC:s for this AD, if requested in
accordance with the procedures found in 14
CFR 39.19.

Related Information

(h) German airworthiness directive D—
2004-005, dated January 8, 2004, also
addresses the subject of this AD.

Issued in Renton, Washington, on January
31, 2005.
Kalene C. Yanamura,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 05-2828 Filed 2—14-05; 8:45 am)|]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—2005-20357; Directorate
Identifier 2004-NM-120-AD]

RIN 2120-AA64

Airworthiness Directives; Boeing
Model 767 Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to adopt a
new airworthiness directive (AD) for
certain Boeing Model 767 series
airplanes. This proposed AD would
require replacing hinge assemblies with
new hinge assemblies in the outboard
overhead stowage bins and reworking
hinge assemblies in the outboard
overhead stowage bins that are adjacent
to curtain tracks. This proposed AD is
prompted by reports of hinge assemblies
of outboard overhead stowage bins
breaking or the stowage bin doors not
latching properly. We are proposing this
AD to prevent the outboard overhead
stowage bins opening during flight and
releasing baggage, and consequently
cause passenger injury and blockage of
the aisles during emergency egress.

DATES: We must receive comments on
this proposed AD by April 1, 2005.
ADDRESSES: Use one of the following
addresses to submit comments on this
proposed AD.

e DOT Docket Web site: Go to
http://dms.dot.gov and follow the
instructions for sending your comments
electronically.

e Government-wide rulemaking Web
site: Go to http://www.regulations.gov
and follow the instructions for sending
your comments electronically.

e Mail: Docket Management Facility,
U.S. Department of Transportation, 400
Seventh Street, SW., Nassif Building,
room PL—401, Washington, DC 20590.

e By fax: (202) 493-2251.

e Hand Delivery: Room PL-401 on
the plaza level of the Nassif Building,
400 Seventh Street, SW., Washington,
DC, between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

For service information identified in
this proposed AD, contact Boeing
Commercial Airplanes, P.O. Box 3707,
Seattle, Washington 98124-2207.

You can examine the contents of this
AD docket on the Internet at http://
dms.dot.gov, or at the Docket
Management Facility, U.S. Department
of Transportation, 400 Seventh Street,
SW., room PL—401, on the plaza level of
the Nassif Building, Washington, DC.
This docket number is FAA—-2005—
20357; the directorate identifier for this
docket is 2004-NM-120-AD.

FOR FURTHER INFORMATION CONTACT:
Susan Rosanske, Aerospace Engineer,
Cabin Safety and Environmental
Systems Branch, ANM-150S, FAA,
Seattle Aircraft Certification Office,
1601 Lind Avenue, SW., Renton,
Washington 98055-4056; telephone
(425) 917-6448; fax (425) 917—6590.

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite you to submit any written
relevant data, views, or arguments
regarding this proposed AD. Send your
comments to an address listed under
ADDRESSES. Include ‘“Docket No. FAA—
2005-20357; Directorate Identifier
2004-NM-120-AD” in the subject line
of your comments. We specifically
invite comments on the overall
regulatory, economic, environmental,
and energy aspects of the proposed AD.
We will consider all comments
submitted by the closing date and may
amend the proposed AD in light of those
comments.

We will post all comments we
receive, without change, to http://
dms.dot.gov, including any personal
information you provide. We will also
post a report summarizing each
substantive verbal contact with FAA
personnel concerning this proposed AD.
Using the search function of that Web
site, anyone can find and read the
comments in any of our dockets,
including the name of the individual
who sent the comment (or signed the
comment on behalf of an association,
business, labor union, etc.). You can
review DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (65 FR
19477-78), or you can visit http://
dms.dot.gov.

Examining the Docket

You can examine the AD docket on
the Internet at http://dms.dot.gov, or in
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person at the Docket Management
Facility office between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays. The Docket
Management Facility office (telephone
(800) 647-5227) is located on the plaza
level of the Nassif Building at the DOT
street address stated in the ADDRESSES
section. Comments will be available in
the AD docket shortly after the DMS
receives them.

Discussion

We have received a report indicating
that operators have experienced
instances of hinge assemblies breaking
on outboard overhead stowage bins on
Boeing Model 767 series airplanes. It
has been determined that the hinge
assemblies do not meet strength
standards and could break or latch
improperly. This condition, if not
corrected, could result in the outboard
overhead stowage bins opening during
flight and releasing baggage, and
consequently cause passenger injury
and blockage of the aisles during
€mergency egress.

Relevant Service Information

We have reviewed Boeing Special
Attention Service Bulletin 767—-25—
0078, Revision 4, dated June 10, 2004.
The service bulletin describes
procedures for replacing the hinge
assemblies in the outboard overhead
stowage bins with new, stiffer four-bar
linkage hinge assemblies. The service
bulletin also describes procedures for
reworking hinge assemblies in the
outboard overhead stowage bins that are
adjacent to curtain tracks. This service
bulletin supersedes Boeing Service
Bulletin 767-25-47. Accomplishing the
actions specified in the service
information is intended to adequately
address the unsafe condition, except as
described in “Differences Between the
Proposed AD and the Service Bulletin.”

Differences Between the Proposed AD
and the Service Bulletin

Although the service bulletin
recommends accomplishing the hinge
assembly replacements ‘““as soon as
manpower and facilities are available,”
the manufacturer has recommended a
compliance time of 72 months.

Although the service bulletin
specifies that operators may contact the
manufacturer for disposition of certain
repair conditions, this proposed AD
would require operators to repair those
conditions according to a method
approved by the FAA.

These differences have been
coordinated with the manufacturer.

FAA’s Determination and Requirements
of the Proposed AD

We have evaluated all pertinent
information and identified an unsafe
condition that is likely to exist or
develop on other airplanes of this same
type design. Therefore, we are
proposing this AD, which would require
replacing hinge assemblies having part
number 413T1017—() with new hinge
assemblies having part number
413T1002—() in the outboard overhead
stowage bins. The proposed AD would
require you to use the service
information described previously to
perform these actions.

Costs of Compliance

There are about 172 airplanes of the
affected design in the worldwide fleet.
This proposed AD would affect about 75
airplanes of U.S. registry. The proposed
actions would take about 20 work hours
(.33 work hours per stowage bins; there
are about 60 bins on an airplane) per
airplane, at an average labor rate of $65
per work hour. Required parts would
cost about $154,560 per airplane ($2,576
per bin). Based on these figures, the
estimated cost of the proposed AD for
U.S. operators is $11,689,500, or
$155,860 per airplane.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the actions required by this AD, and that
no operator would accomplish those
actions in the future if this AD were not
adopted. However, we have been
advised that the terminating
modification has already been installed
on some affected overhead stowage bins
on some airplanes. Therefore, the future
economic cost impact of this rule on
U.S. operators is expected to be less
than the cost impact figure indicated
above.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority

because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the proposed regulation:

1. Is not a “‘significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD. See the ADDRESSES
section for a location to examine the
regulatory evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

Boeing: Docket No. FAA-2005-20357;
Directorate Identifier 2004—-NM—-120-AD.
Comments Due Date

(a) The Federal Aviation Administration
(FAA) must receive comments on this AD
action by April 1, 2005.

Affected ADs
(b) None.
Applicability

(c) This AD applies to Boeing Model 767—
200 and —300 series airplanes, certificated in
any category; as listed in Boeing Special
Attention Service Bulletin 767-25-0078,
Revision 4, June 10, 2004.
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Unsafe Condition

(d) This AD was prompted by reports of
hinge assemblies of outboard overhead
stowage bins breaking or the stowage bin
doors not latching properly. We are issuing
this AD to prevent the outboard overhead
stowage bins opening during flight and
releasing baggage, and consequently cause
passenger injury and blockage of the aisles
during emergency egress.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Replacement

(f) Within 72 months after the effective
date of this AD, do paragraphs (f)(1) and (f)(2)
of this AD.

(1) Replace both hinge assemblies in the
outboard overhead stowage bins with new
hinge assemblies, in accordance with the
Accomplishment Instructions of Boeing
Special Attention Service Bulletin 767-25—
0078, Revision 4, dated June 10, 2004. If,
during the replacement, any hinge does not
close within the limits specified in the
service bulletin, before further flight, repair
the hinge according to a method approved by
the Manager, Seattle Aircraft Certification
Office (ACO), FAA. For a repair method to
be approved by the Manager, Seattle ACO, as
required by this paragraph, the Manager’s

approval letter must specifically refer to this
AD.

(2) Rework hinges that are in stowage bins
located adjacent to a curtain track in
accordance with the Accomplishment
Instructions of Boeing Special Attention
Service Bulletin 767-25-0078, Revision 4,
dated June 10, 2004.

Previously Accomplished Actions

(g) Replacement of the hinge assemblies
with new hinge assemblies accomplished
before the effective date of this AD in
accordance with a Boeing service bulletin
listed in Table 1 of this AD is acceptable for
compliance with the requirements of
paragraph (f) of this AD, except as specified
in paragraph (h) of this AD.

TABLE 1.—ACCEPTABLE BOEING SERVICE BULLETINS

Boeing—

Revision level Dated

Service Bulletin 767-25-0078
Service Bulletin 767-25-0078

Service Bulletin 767-25-0078 (see paragraph (h) of this AD)

Special Attention Service Bulletin 767—-25-0078

Original June 25, 1987.

1 May 19, 1988.

2 .. March 16, 1989.
................ 3 July 12, 2001.

(h) Boeing Special Attention Service
Bulletin 767—25-0078, Revision 2, dated
March 16, 1989, allows for replacement of
the hinge assemblies on an attrition basis
(replacing the existing hinge assembly when
it is broken or worn beyond functionality
with a new hinge assembly). For this reason,
airplanes that have been modified in
accordance with Boeing Special Attention
Service Bulletin 767-25-0078, Revision 2,
dated March 16, 1989, may still have some
hinge assemblies that have not been replaced
or reworked per the service bulletin. In such
cases, this AD requires that all applicable
hinge assemblies be replaced and reworked
within the compliance time specified in
paragraph (f).

Parts Installation

(i) As of the effective date of this AD, no
one may install a hinge assembly in the
outboard overhead stowage bins, having part
number 413T1017—() on any airplane to
which this AD applies.

Alternative Methods of Compliance
(AMOCs)

(j) The Manager, Seattle Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOGC:s for this AD, if
requested in accordance with the procedures
found in 14 CFR 39.19.

Issued in Renton, Washington, on February
6, 2005.
Ali Bahrami,
Manager, Transport Airplane Directorate,
Aircraft Certification Service.
[FR Doc. 05-2833 Filed 2—14-05; 8:45 am]

BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2005-20356; Directorate
Identifier 2004—-NM-115-AD]

RIN 2120-AA64

Airworthiness Directives; Boeing
Model 737-100, —200, —200C, —300,
—-400, and -500 Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to adopt a
new airworthiness directive (AD) for all
Boeing Model 737-100, —200, —200C,
—300, —400, and —500 series airplanes.
This proposed AD would require
repetitive inspections of the stiffeners at
left buttock line (LBL) and right buttock
line (RBL) 6.15 for cracks; and
replacement of both stiffeners with new,
improved stiffeners if any stiffener is
found cracked. This proposed AD
would also allow replacement of both
stiffeners at LBL and RBL 6.15 with
new, improved stiffeners, which
terminates the repetitive inspections.
This proposed AD is prompted by
reports of cracks in the stiffeners at LBL
and RBL 6.15 on the rear spar of the
wing center section. We are proposing
this AD to detect and correct cracks in
the stiffeners at LBL and RBL 6.15,
which could result in damage to the
keel beam structure and consequently

reduce the capability of the airplane to
sustain flight loads.

DATES: We must receive comments on
this proposed AD by April 1, 2005.
ADDRESSES: Use one of the following
addresses to submit comments on this
proposed AD.

e DOT Docket Web site: Go to
http://dms.dot.gov and follow the
instructions for sending your comments
electronically.

e Government-wide rulemaking Web
site: Go to http://www.regulations.gov
and follow the instructions for sending
your comments electronically.

e Mail: Docket Management Facility,
U.S. Department of Transportation, 400
Seventh Street SW., Nassif Building,
room PL—401, Washington, DC 20590.

e By fax: (202) 493-2251.

¢ Hand Delivery: Room PL—401 on
the plaza level of the Nassif Building,
400 Seventh Street SW., Washington,
DC, between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

For service information identified in
this proposed AD, contact Boeing
Commercial Airplanes, P.O. Box 3707,
Seattle, Washington 98124-2207.

You can examine the contents of this
AD docket on the Internet at http://
dms.dot.gov, or at the Docket
Management Facility, U.S. Department
of Transportation, 400 Seventh Street
SW., room PL—401, on the plaza level of
the Nassif Building, Washington, DC.
This docket number is FAA—-2005—
20356; the directorate identifier for this
docket is 2004-NM-115-AD.

FOR FURTHER INFORMATION CONTACT:
Nancy Marsh, Aerospace Engineer,
Airframe Branch, ANM-120S, FAA,
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Seattle Aircraft Certification Office,
1601 Lind Avenue, SW., Renton,
Washington 98055—4056; telephone
(425) 917-6440; fax (425) 917—6590.
SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to submit any relevant
written data, views, or arguments
regarding this proposed AD. Send your
comments to an address listed under
ADDRESSES. Include ‘“Docket No. FAA—
2005-20356; Directorate Identifier
2004-NM-115—-AD" in the subject line
of your comments. We specifically
invite comments on the overall
regulatory, economic, environmental,
and energy aspects of the proposed AD.
We will consider all comments
submitted by the closing date and may
amend the proposed AD in light of those
comments.

We will post all comments we
receive, without change, to http://
dms.dot.gov, including any personal
information you provide. We will also
post a report summarizing each
substantive verbal contact with FAA
personnel concerning this proposed AD.
Using the search function of that Web
site, anyone can find and read the
comments in any of our dockets,
including the name of the individual
who sent the comment (or signed the
comment on behalf of an association,
business, labor union, etc.). You can
review DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (65 FR
19477-78), or you can visit http://
dms.dot.gov.

Examining the Docket

You can examine the AD docket in
person at the Docket Management
Facility office between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays. The Docket
Management Facility office (telephone
(800) 647-5227) is located on the plaza
level of the Nassif Building at the DOT
street address stated in the ADDRESSES
section. Comments will be available in
the AD docket shortly after the DMS
receives them.

Discussion

We have received reports indicating
that cracks have been found in the

stiffeners at left buttock line (LBL) 6.15
and at right buttock line (RBL) 6.15 on
the rear spar of the wing center section
on several Boeing Model 737-300 series
airplanes. On two of those airplanes, the
stiffeners at LBL and RBL 6.15 were
cracked all the way through, and the
keel beam structure was damaged.
These airplanes had accumulated
between 20,697 and 47,496 total flight
cycles. In another instance, on a Model
737-200 series airplane, the stiffener at
RBL 6.15 was also cracked all the way
through, just below the lower spar
chord. That airplane had accumulated
40,888 total flight cycles.

The stiffeners on certain Model 737—
100, —200C, —400, and —500 series
airplanes are identical to those on the
affected Model 737-200 and —300 series
airplanes. Therefore, all of these models
may be subject to the same unsafe
condition.

The existing stiffeners are made from
7075-T6511 aluminum extrusion and
have only one flange for attachment to
the rear spar. These stiffeners do not
provide the necessary strength to
prevent cracks at LBL and RBL 6.15.
This condition, if not detected and
corrected, could result in damage to the
keel beam structure and consequently
reduce the capability of the airplane to
sustain flight loads.

Relevant Service Information

We have reviewed Boeing Alert
Service Bulletin 737-57A1269, Revision
1, dated September 16, 2004. The
service bulletin describes procedures for
doing repetitive detailed inspections of
the stiffeners at LBL and RBL 6.15 for
cracks; and replacing both stiffeners
with new, improved stiffeners if any
stiffener is found cracked. Replacement
of a stiffener includes:

¢ Doing an eddy current inspection of
all open fastener holes after removing
the stiffener, after removing the gusset
and grommet, and after removing the
stiffener;

¢ Installing nutplates and ground
studs; and

¢ Drilling holes, machining the
spotface, and applying a primer for pre-
installation of the stiffener.

Replacement of both stiffeners at LBL
and RBL 6.15 with new, improved
stiffeners eliminates the need for

ESTIMATED COSTS

repetitive inspections. Accomplishing
the actions specified in the service
bulletin is intended to adequately
address the unsafe condition.

FAA’s Determination and Requirements
of the Proposed AD

We have evaluated all pertinent
information and identified an unsafe
condition that is likely to exist or
develop on other airplanes of this same
type design. Therefore, we are
proposing this AD, which would require
repetitive detailed inspections of the
stiffeners at LBL and RBL 6.15 for
cracks; and replacement of both
stiffeners with new, improved stiffeners
if any stiffener is found cracked. This
proposed AD would also allow
replacement of stiffeners at LBL and
RBL 6.15 with new, improved stiffeners,
which terminates the repetitive
inspections. The proposed AD would
require you to use the service
information described previously to
perform these actions, except as
discussed under “Difference Between
the Proposed AD and the Service
Bulletin.”

Difference Between the Proposed AD
and the Service Bulletin

The service bulletin specifies that you
may contact the manufacturer for
instruction on how to repair certain
conditions, but this proposed AD would
require you to repair those conditions in
one of the following ways:

¢ Using a method that we approve;
or

¢ Using data that meet the
certification basis of the airplane, and
that have been approved by an
Authorized Representative for the
Boeing Delegation Option Authorization
Organization who has been authorized
by the FAA to make those findings.

Costs of Compliance

This proposed AD would affect about
3,132 airplanes worldwide. The
following table provides the estimated
costs, at an average labor rate of $65 per
hour, for U.S. operators to comply with
this proposed AD.

No. of U.S.-
Action Work hours Parts Cost per airplane registered Fleet cost
airplanes
Inspection, per inspection cycle 1 None ............... $65, per inspection cycle ........ 1,384 $89,960, per inspection cycle.




Federal Register/Vol. 70, No. 30/ Tuesday, February 15, 2005 /Proposed Rules

7695

Authority for This Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority.

This rulemaking is promulgated
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701, “General requirements.” Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this

Regulatory Findings

We have determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD. See the ADDRESSES
section for a location to examine the
regulatory evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
FAA proposes to amend 14 CFR part 39
as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]
2. The FAA amends § 39.13 by adding

the following new airworthiness
directive (AD):

Boeing: Docket No. FAA—-20356; Directorate
Identifier 2004—NM-115—-AD.

Comments Due Date

(a) The Federal Aviation Administration
(FAA) must receive comments on this AD
action by April 1, 2005.

Affected ADs
(b) None.
Applicability
(c) This AD applies to all Boeing Model

737-100, =200, —200C, —300, —400, and —500
series airplanes, certificated in any category.

Unsafe Condition

(d) This AD was prompted by cracks in the
stiffeners at left buttock line (LBL) and right
buttock line (RBL) 6.15 on the rear spar of the
wing center section. We are issuing this AD
to detect and correct cracks in the stiffeners
at LBL and RBL 6.15, which could result in
damage to the keel beam structure and
consequently reduce the capability of the
airplane to sustain flight loads.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Service Bulletin Reference

(f) The term “‘service bulletin,” as used in
this AD, means the Accomplishment
Instructions of Boeing Alert Service Bulletin
737-57A1269, Revision 1, dated September
16, 2004.

Initial and Repetitive Inspections

(g) Before accumulating 15,000 total flights
cycles, or within 180 days after the effective
date of this AD, whichever occurs later: Do
a detailed inspection of the stiffeners at LBL
and RBL 6.15 for cracks, in accordance with
Part I of the service bulletin. Thereafter at
intervals not to exceed 4,500 flight cycles,
repeat the detailed inspection until the
stiffeners at LBL and RBL 6.15 have been
replaced, in accordance with paragraph (h) or
(i) of this AD.

Note 1: For the purposes of this AD, a
detailed inspection is: “An intensive
examination of a specific item, installation,
or assembly to detect damage, failure, or
irregularity. Available lighting is normally
supplemented with a direct source of good
lighting at an intensity deemed appropriate.
Inspection aids such as mirror, magnifying
lenses, etc., may be necessary. Surface
cleaning and elaborate procedures may be
required.”

Replacement of Cracked Stiffener

(h) If any crack is found during any
inspection required by this AD, before further
flight, replace both stiffeners with new,
improved stiffeners by doing all of the
applicable actions in Part II through Part IX

of the service bulletin; except where the
service bulletin specifies to contact Boeing
for appropriate action: Before further flight,
repair according to a method approved by the
Manager, Seattle Aircraft Certification Office
(ACO), FAA, or according to data meeting the
certification basis of the airplane approved
by an Authorized Representative for the
Boeing Delegation Option Authorization
Organization who has been authorized by the
Manager, Seattle ACO, to make those
findings. For a repair method to be approved,
the approval must specifically reference this
AD. Accomplishing the replacement
terminates the repetitive inspections required
by paragraph (g) of this AD.

Optional Terminating Action

(1) Replacement of both stiffeners at LBL
and RBL 6.15 in accordance with paragraph
(h) of this AD terminates the repetitive
inspections required by this AD.

Credit for Previous Service Bulletin

(j) The actions done before the effective
date of this AD in accordance with Boeing
Alert Service Bulletin 737-57A1269, dated
December 4, 2003, are acceptable for
compliance with the corresponding actions
required by this AD.

Alternative Methods of Compliance
(AMOCs)

(k)(1) The Manager, Seattle ACO, FAA, has
the authority to approve AMOCGs for this AD,
if requested in accordance with the
procedures found in 14 CFR 39.19.

(2) An AMOC that provides an acceptable
level of safety may be used for any repair
required by this AD, if it is approved by an
Authorized Representative for the Boeing
Delegation Option Authorization
Organization who has been authorized by the
Manager, Seattle ACO, to make those
findings. For a repair method to be approved,
the repair must meet the certification basis of
the airplane, and the approval must
specifically refer to this AD.

Issued in Renton, Washington, on February
6, 2005.
Ali Bahrami,

Manager, Transport Airp]ane Directorate,
Aircraft Certification Service.

[FR Doc. 05-2834 Filed 2—14—05; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2005-20355; Directorate
Identifier 2004—-NM-198—-AD]

RIN 2120-AA64

Airworthiness Directives; Boeing
Model 727 Airplanes, Equipped With
An Auxiliary Fuel Tank Having a Fuel
Pump Installed

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).
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ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to adopt a
new airworthiness directive (AD) for
Boeing Model 727 airplanes equipped
with an auxiliary fuel tank having a fuel
pump installed. This proposed AD
would require revising the airplane
flight manual to include limitations on
operating the fuel pumps for the
auxiliary fuel tank. This proposed AD is
prompted by a design review of the fuel
pump installation, which revealed a
potential unsafe condition related to the
auxiliary fuel tank(s). We are proposing
this AD to prevent dry operation of the
fuel pumps for the auxiliary fuel tank,
which could create a potential ignition
source inside the auxiliary fuel tank that
could result in a fire or explosion of the
auxiliary fuel tank.

DATES: We must receive comments on
this proposed AD by April 1, 2005.

ADDRESSES: Use one of the following
addresses to submit comments on this
proposed AD.

e DOT Docket Web site: Go to
http://dms.dot.gov and follow the
instructions for sending your comments
electronically.

¢ Government-wide rulemaking Web
site: Go to hitp://www.regulations.gov
and follow the instructions for sending
your comments electronically.

e Mail: Docket Management Facility,
U.S. Department of Transportation, 400
Seventh Street SW, Nassif Building,
room PL—401, Washington, DC 20590.

¢ By fax: (202) 493-2251.

¢ Hand Delivery: Room PL—401 on
the plaza level of the Nassif Building,
400 Seventh Street SW., Washington,
DC, between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

For service information identified in
this proposed AD, contact Boeing
Commercial Airplanes, P.O. Box 3707,
Seattle, Washington 98124-2207.

You can examine the contents of this
AD docket on the Internet at http://
dms.dot.gov, or in person at the Docket
Management Facility, U.S. Department
of Transportation, 400 Seventh Street
SW., room PL—401, on the plaza level of
the Nassif Building, Washington, DC.
This docket number is FAA-2005-
20355; the directorate identifier for this
docket is 2004-NM-198—-AD.

FOR FURTHER INFORMATION CONTACT:
Sulmo Mariano, Aerospace Engineer,
Propulsion Branch, ANM-140S, FAA,
Seattle Aircraft Certification Office,
1601 Lind Avenue, SW., Renton,
Washington 98055-4056; telephone
(425) 917-6501; fax (425) 917—6590.

SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to submit any relevant
written data, views, or arguments
regarding this proposed AD. Send your
comments to an address listed under
ADDRESSES. Include ‘“Docket No. FAA—
2005-20355; Directorate Identifier
2004-NM—-198-AD” in the subject line
of your comments. We specifically
invite comments on the overall
regulatory, economic, environmental,
and energy aspects of the proposed AD.
We will consider all comments
submitted by the closing date and may
amend the proposed AD in light of those
comments.

We will post all comments we
receive, without change, to http://
dms.dot.gov, including any personal
information you provide. We will also
post a report summarizing each
substantive verbal contact with FAA
personnel concerning this proposed AD.
Using the search function of that Web
site, anyone can find and read the
comments in any of our dockets,
including the name of the individual
who sent the comment (or signed the
comment on behalf of an association,
business, labor union, etc.). You can
review DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (65 FR
19477-78), or you can visit http://
dms.dot.gov.

Examining the Docket

You can examine the AD docket on
the Internet at http://dms.dot.gov, or in
person at the Docket Management
Facility office between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays. The Docket
Management Facility office (telephone
(800) 647-5227) is located on the plaza
level of the Nassif Building at the DOT
street address stated in the ADDRESSES
section. Comments will be available in
the AD docket shortly after the DMS
receives them.

Discussion

The FAA has examined the
underlying safety issues involved in
recent fuel tank explosions on several
large transport airplanes, including the
adequacy of existing regulations, the
service history of airplanes subject to
those regulations, and existing
maintenance practices for fuel tank
systems. As a result of those findings,
we issued a regulation titled “Transport
Airplane Fuel Tank System Design
Review, Flammability Reduction and
Maintenance and Inspection
Requirements” (67 FR 23086, May 7,
2001). In addition to new airworthiness
standards for transport airplanes and

new maintenance requirements, this
rule included Special Federal Aviation
Regulation No. 88 (“SFAR 88,”
Amendment 21-78, and subsequent
Amendments 21-82 and 21-83).

Among other actions, SFAR 88
requires certain type design (i.e., type
certificate (TC) and supplemental type
certificate (STC)) holders to substantiate
that their fuel tank systems can prevent
ignition sources in the fuel tanks. This
requirement applies to type design
holders for large turbine-powered
transport airplanes and for subsequent
modifications to those airplanes. It
requires them to perform design reviews
and to develop design changes and
maintenance procedures if their designs
do not meet the new fuel tank safety
standards. As explained in the preamble
to the rule, we intended to adopt
airworthiness directives to mandate any
changes found necessary to address
unsafe conditions identified as a result
of these reviews.

In evaluating these design reviews, we
have established four criteria intended
to define the unsafe conditions
associated with fuel tank systems that
require corrective actions. The
percentage of operating time during
which fuel tanks are exposed to
flammable conditions is one of these
criteria. The other three criteria address
the failure types under evaluation:
Single failures, single failures in
combination with another latent
condition(s), and in-service failure
experience. For all four criteria, the
evaluations included consideration of
previous actions taken that may mitigate
the need for further action.

We have determined that the actions
identified in this AD are necessary to
reduce the potential of ignition sources
inside fuel tanks, which, in combination
with flammable fuel vapors, could result
in fuel tank explosions and consequent
loss of the airplane.

A design review of the fuel pump
installation on the auxiliary fuel tank of
Boeing Model 727 airplanes has
revealed a potential unsafe condition
related to the auxiliary fuel tank(s). Dry
operation of the fuel pumps for the
auxiliary fuel tank could cause metal-to-
metal contact that may create high
temperatures or sparks. This could
create a potential ignition source inside
the auxiliary fuel tank, which could
result in a fire or explosion of the
auxiliary fuel tank.

FAA’s Determination and Requirements
of the Proposed AD

We have evaluated all pertinent
information and identified an unsafe
condition that is likely to exist or
develop on other airplanes of this same
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type design. Therefore, we are
proposing this AD, which would require
revising the airplane flight manual
(AFM) to include limitations on
operating the fuel pumps for the
auxiliary fuel tank.

In developing an appropriate
compliance time for this AD, we
considered the manufacturer’s
recommendation, the degree of urgency
associated with the subject unsafe
condition, and the average utilization of
the affected fleet. In light of all of these
factors, we find that a 30-day
compliance time represents an
appropriate interval of time for affected
airplanes to continue to operate without
compromising safety.

Costs of Compliance

There are about 300 airplanes of the
affected design in the worldwide fleet.
This proposed AD would affect about
200 airplanes of U.S. registry. The
proposed AFM revision would take
about 1 work hour per airplane, at an
average labor rate of $65 per work hour.
Based on these figures, the estimated
cost of the proposed AD for U.S.
operators is $13,000, or $65 per
airplane.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the proposed regulation:

1. Is not a “‘significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule”” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD. See the ADDRESSES
section for a location to examine the
regulatory evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

Boeing: Docket No. FAA-2005-20355;
Directorate Identifier 2004—NM-198-AD.

Comments Due Date

(a) The Federal Aviation Administration
(FAA) must receive comments on this AD
action by April 1, 2005.

Affected ADs

(b) None.
Applicability

(c) This AD applies to Boeing Model 727,
727C, 727-100, 727-100C, 727-200, and
727-200F series airplanes; certificated in any

category; equipped with an auxiliary fuel
tank having a fuel pump installed.

Unsafe Condition

(d) This AD was prompted by a design
review of the fuel pump installation, which
revealed a potential unsafe condition related
to the auxiliary fuel tank(s). We are issuing
this AD to prevent dry operation of the fuel
pumps for the auxiliary fuel tank, which
could create a potential ignition source
inside the auxiliary fuel tank that could
result in a fire or explosion of the auxiliary
fuel tank.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Airplane Flight Manual (AFM) Revision

(f) Within 30 days after the effective date
of this AD, revise the Limitations section of
the AFM to contain the following
information. This may be done by inserting
a copy of this AD in the AFM.

Auxiliary Tank Fuel Pumps

Auxiliary tank fuel pump switches must
not be positioned ‘ON’ unless the auxiliary
tank(s) contain fuel. Auxiliary tank(s) fuel
pumps must not be ‘ON’ unless personnel are
available in the flight deck to monitor low
pressure lights.

When established in a level attitude at
cruise, if the auxiliary tank(s) contain usable
fuel and the auxiliary tank(s) switches are
‘OFF,’ the auxiliary tank(s) pump switches
should be positioned ‘ON’ again.

Each auxiliary tank fuel pump switch must
be positioned ‘OFF’ without delay when the
respective auxiliary tank fuel pump low
pressure light illuminates.”

Note 1: When text identical to that in
paragraph (f) of this AD has been included
in the general revisions of the AFM, the
general revisions may be inserted into the
AFM, and the copy of this AD may be
removed from the AFM.

Alternative Methods of Compliance
(AMOCs)

(g) The Manager, Seattle Aircraft
Certification Office, FAA, has the authority to
approve AMOCGs for this AD, if requested in
accordance with the procedures found in 14
CFR 39.19.

Issued in Renton, Washington, on February
6, 2005.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 05-2835 Filed 2—14—05; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2005-20354; Directorate
Identifier 2004—NM-166—AD]

RIN 2120-AA64

Airworthiness Directives; Boeing
Model 737-100, —200, —200C, -300,
-400, and —500, Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to adopt a
new airworthiness directive (AD) for all
Boeing Model 737-100, —200, —200C,
—300, —400, and —500 series airplanes.
This proposed AD would require an
inspection for chafing of certain wire
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bundles located above the center fuel
tank, corrective actions if necessary, and
replacement of wire bundle clamps with
new clamps. This proposed AD is
prompted by the results of fuel system
reviews conducted by the manufacturer.
We are proposing this AD to prevent
chafed wire bundles near the center fuel
tank, which could cause electrical
arcing through the tank wall and
ignition of fuel vapor in the fuel tank,
and result in a fuel tank explosion.
DATES: We must receive comments on
this proposed AD by April 1, 2005.
ADDRESSES: Use one of the following
addresses to submit comments on this
proposed AD.

e DOT Docket web site: Go to
http://dms.dot.gov and follow the
instructions for sending your comments
electronically.

e Government-wide rulemaking web
site: Go to http://www.regulations.gov
and follow the instructions for sending
your comments electronically.

e Mail: Docket Management Facility,
U.S. Department of Transportation, 400
Seventh Street SW, Nassif Building,
room PL—401, Washington, DC 20590.

e By fax: (202) 493-2251.

¢ Hand Delivery: Room PL-401 on
the plaza level of the Nassif Building,
400 Seventh Street SW, Washington,
DC, between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

For service information identified in
this proposed AD, contact Boeing
Commercial Airplanes, P.O. Box 3707,
Seattle, Washington 98124-2207.

You can examine the contents of this
AD docket on the Internet at http://
dms.dot.gov, or in person at the Docket
Management Facility, U.S. Department
of Transportation, 400 Seventh Street
SW., room PL—401, on the plaza level of
the Nassif Building, Washington, DC.
This docket number is FAA-2005—
20354; the directorate identifier for this
docket is 2004—-NM-166—AD.

FOR FURTHER INFORMATION CONTACT:
Binh Tran, Aerospace Engineer, Systems
and Equipment Branch, ANM-130S,
FAA, Seattle Aircraft Certification
Office, 1601 Lind Avenue, SW., Renton,
Washington 98055—-4056; telephone
(425) 917-6485; fax (425) 917-6590.
SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to submit any relevant
written data, views, or arguments
regarding this proposed AD. Send your
comments to an address listed under
ADDRESSES. Include ‘“Docket No. FAA—
2005-20354; Directorate Identifier
2004-NM-166—AD" in the subject line
of your comments. We specifically
invite comments on the overall

regulatory, economic, environmental,
and energy aspects of the proposed AD.
We will consider all comments
submitted by the closing date and may
amend the proposed AD in light of those
comments.

We will post all comments we
receive, without change, to http://
dms.dot.gov, including any personal
information you provide. We will also
post a report summarizing each
substantive verbal contact with FAA
personnel concerning this proposed AD.
Using the search function of that
website, anyone can find and read the
comments in any of our dockets,
including the name of the individual
who sent the comment (or signed the
comment on behalf of an association,
business, labor union, etc.). You can
review DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (65 FR
19477-78), or you can visit http://
dms.dot.gov.

Examining the Docket

You can examine the AD docket on
the Internet at http://dms.dot.gov, or in
person at the Docket Management
Facility office between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays. The Docket
Management Facility office (telephone
(800) 647—5227) is located on the plaza
level of the Nassif Building at the DOT
street address stated in the ADDRESSES
section. Comments will be available in
the AD docket shortly after the DMS
receives them.

Discussion

We have examined the underlying
safety issues involved in recent fuel
tank explosions on several large
transport airplanes, including the
adequacy of existing regulations, the
service history of airplanes subject to
those regulations, and existing
maintenance practices for fuel tank
systems. As a result of those findings,
we issued a regulation titled “Transport
Airplane Fuel Tank System Design
Review, Flammability Reduction and
Maintenance and Inspection
Requirements” (67 FR 23086, May 7,
2001). In addition to new airworthiness
standards for transport airplanes and
new maintenance requirements, this
rule included Special Federal Aviation
Regulation No. 88 (“SFAR 88,”
Amendment 21-78, and subsequent
Amendments 21-82 and 21-83).

Among other actions, SFAR 88
requires certain type design (i.e., type
certificate (TC) and supplemental type
certificate (STC)) holders to substantiate
that their fuel tank systems can prevent
ignition sources in the fuel tanks. This

requirement applies to type design
holders for large turbine-powered
transport airplanes and for subsequent
modifications to those airplanes. It
requires them to perform design reviews
and to develop design changes and
maintenance procedures if their designs
do not meet the new fuel tank safety
standards. As explained in the preamble
to the rule, we intended to adopt
airworthiness directives to mandate any
changes found necessary to address
unsafe conditions identified as a result
of these reviews.

In evaluating these design reviews, we
have established four criteria intended
to define the unsafe conditions
associated with fuel tank systems that
require corrective actions. The
percentage of operating time during
which fuel tanks are exposed to
flammable conditions is one of these
criteria. The other three criteria address
the failure types under evaluation:
single failures, single failures in
combination with another latent
condition(s), and in-service failure
experience. For all four criteria, the
evaluations included consideration of
previous actions taken that may mitigate
the need for further action.

Based on this process, we have
determined that the actions identified in
this proposed AD are necessary to
reduce the potential of ignition sources
near fuel tanks, which, in combination
with flammable fuel vapors, could result
in fuel tank explosions and consequent
loss of the airplane.

A Boeing and FAA team inspected
several 737 airplanes as part of the
SFAR 88 system safety analysis. The
team identified wire bundles in close
proximity of the center fuel tank. The
wire bundles were located below the
passenger compartment, above the
center fuel tank, aft of station 540 at
right buttock line (RBL) and left buttock
line (LBL) 24.50. Although no chafing
was found on these wire bundles, if
these wire bundles chafe, they could arc
through the center fuel tank wall, which
could result in a fuel tank explosion.

Relevant Service Information

We have reviewed Boeing Service
Bulletin 737-28-1208, dated July 8,
2004. For all airplane groups, as
specified in the service bulletin, the
service bulletin describes procedures for
inspecting for chafed wire bundles
located below the passenger
compartment, above the center fuel
tank, aft of station 540 to approximately
station 663.75, at RBL and LBL 24.50,
and corrective actions. Depending on
the airplane group, the corrective
actions include repairing any wire
damage in accordance with chapter 20—
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10-13 of the Boeing Standard Wiring
Practices Manual (BSWPM) or an
“approved equivalent procedure.” For
all airplane groups, the service bulletin
also includes procedures for replacing
the wire bundle clamps located
immediately aft of station 540. For
certain airplane groups, the service
bulletin includes procedures for
adjusting a certain wire bundle clamp.
Accomplishing the actions specified in
the service information is intended to
adequately address the unsafe
condition.

FAA’s Determination and Requirements
of the Proposed AD

We have evaluated all pertinent
information and identified an unsafe
condition that is likely to exist or
develop on other airplanes of this same
type design. Therefore, we are
proposing this AD, which would require
accomplishing the actions specified in

the service information described
previously, except as discussed under
“Difference Between the Proposed AD
and Service Bulletin.”

Difference Between the Proposed AD
and Service Bulletin

For Group 1 airplanes, as specified in
Boeing Service Bulletin 737-28-1208,
the service bulletin states that operators
may repair wire damage according to
either chapter 20-10-13 of the BSWPM
or an approved equivalent procedure.
This proposed AD would require
operators to accomplish the repair of
any wire damage according to the
procedures in the BSWPM. An
approved equivalent procedure for the
repair of wire damage may be used only
if approved as an alternative method of
compliance under the provisions of
paragraph (h) of this proposed AD.

Where the service bulletin states that
a specific chapter of the Boeing 737

ESTIMATED COSTS

Airplane Maintenance Manual or an
approved equivalent procedure may be
used for removing and re-installing
passenger cabin furnishings, and
removing and returning power to the
airplane, an approved equivalent
procedure may be used.

Clarification of Inspection Terminology

In this proposed AD, the “inspection”
specified in the Boeing service bulletin
is referred to as a ‘“‘detailed inspection.”
We have included the definition for a
detailed inspection in a note in the
proposed AD.

Costs of Compliance

This proposed AD would affect about
2,871 airplanes worldwide. The
following table provides the estimated
costs for U.S. operators to comply with
this proposed AD.

Number of
: Average labor Cost per :
Action Work hours Parts ; U.S.-registered Fleet cost
rate per hour airplane airplanes
INSPECHION ..o 2 $65 None $130 1042 $135,460
Replacement of wire bundle clamps ....... 2 65 $190 320 1042 333,440

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and

responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the proposed regulation:

1. Is not a “‘significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule”” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD. See the ADDRESSES
section for a location to examine the
regulatory evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

Boeing: Docket No. FAA-2005-20354;
Directorate Identifier 2004-NM-166—AD.

Comments Due Date

(a) The Federal Aviation Administration
(FAA) must receive comments on this AD
action by April 1, 2005.

Affected ADs
(b) None.
Applicability
(c) This AD applies to all Boeing Model

737-100, —200, —200C, —300, —400, and —500
series airplanes, certificated in any category.

Unsafe Condition

(d) This AD was prompted by the results
of fuel system reviews conducted by the
manufacturer. We are issuing this AD to
prevent chafed wire bundles near the center
fuel tank, which could cause electrical arcing
through the tank wall and ignition of fuel
vapor in the fuel tank, and result in a fuel
tank explosion.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.
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Inspection of Wire Bundles and Corrective
Actions

(f) Within 60 months after the effective
date of this AD: Perform a detailed inspection
for chafing of the wire bundles located below
the passenger compartment, above the center
fuel tank, aft of station 540 to approximately
station 663.75, right buttock line and left
buttock line 24.50, and any applicable
corrective actions, by accomplishing all of
the applicable actions specified in the
Accomplishment Instructions of Boeing
Service Bulletin 737-28-1208, dated July 8,
2004. Any corrective actions must be done
before further flight. Where the service
bulletin states that repair of wire damage may
be done in accordance with an “approved
equivalent procedure,” the repair must be
accomplished according to the chapter of the
Boeing Standard Wiring Practices Manual
specified in the service bulletin. Approved
equivalent procedures may be used for
removing and re-installing passenger cabin
furnishings, and removing and returning
power to the airplane.

Note 1: For the purposes of this AD, a
detailed inspection is: “An intensive
examination of a specific item, installation,
or assembly to detect damage, failure, or
irregularity. Available lighting is normally
supplemented with a direct source of good
lighting at an intensity deemed appropriate.
Inspection aids such as mirror, magnifying
lenses, etc., may be necessary. Surface
cleaning and elaborate procedures may be
required.”

Adjustment/Replacement of Wire Bundle
Clamps

(g) After performing the actions required by
paragraph (f) of this AD: Before further flight,
adjust and replace, as applicable, the wire
bundle clamps located aft of station 540, by
accomplishing all of the applicable actions
specified in the Accomplishment
Instructions of Boeing Service Bulletin 737—
28-1208, dated July 8, 2004.

Alternative Methods of Compliance

(h) The Manager, Seattle Aircraft
Certification Office, FAA, has the authority to
approve AMOCs for this AD, if requested in
accordance with the procedures found in 14
CFR 39.19.

Issued in Renton, Washington, on February
6, 2005.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.
[FR Doc. 05-2836 Filed 2—14—05; 8:45 am]

BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2005-20379; Directorate
Identifier 2004—NM-174-AD]

RIN 2120-AA64

Airworthiness Directives; Airbus Model
A310 Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to adopt a
new airworthiness directive (AD) for all
Airbus Model A310 series airplanes.
This proposed AD would require
measuring the clearance between the
compensator and the guide assembly of
probe no. 1 on the outboard fuel tanks,
and performing corrective actions if
necessary. This proposed AD is
prompted by the results of fuel system
reviews conducted by the manufacturer.
We are proposing this AD to prevent
interference between the compensator
and the guide assembly of probe no. 1,
which could create an ignition source
that could result in a fire or explosion.

DATES: We must receive comments on
this proposed AD by March 17, 2005.

ADDRESSES: Use one of the following
addresses to submit comments on this
proposed AD.

e DOT Docket Web site: Go to
http://dms.dot.gov and follow the
instructions for sending your comments
electronically.

¢ Government-wide rulemaking Web
site: Go to http://www.regulations.gov
and follow the instructions for sending
your comments electronically.

e Mail: Docket Management Facility,
U.S. Department of Transportation, 400
Seventh Street, SW., Nassif Building,
room PL—401, Washington, DC 20590.

e By fax: (202) 493-2251.

¢ Hand Delivery: Room PL-401 on
the plaza level of the Nassif Building,
400 Seventh Street, SW., Washington,
DC, between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

For service information identified in
this proposed AD, contact Airbus, 1
Rond Point Maurice Bellonte, 31707
Blagnac Cedex, France.

You can examine the contents of this
AD docket on the Internet at http://
dms.dot.gov, or in person at the Docket
Management Facility, U.S. Department
of Transportation, 400 Seventh Street,
SW., room PL—401, on the plaza level of
the Nassif Building, Washington, DC.

This docket number is FAA—2005—
20379; the directorate identifier for this
docket is 2004—NM-174—-AD.

FOR FURTHER INFORMATION CONTACT: Dan
Rodina, Aerospace Engineer,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055—4056; telephone (425) 227-2125;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to submit any relevant
written data, views, or arguments
regarding this proposed AD. Send your
comments to an address listed under
ADDRESSES. Include ‘“Docket No. FAA—
2005-20379; Directorate Identifier
2004-NM-174—-AD” at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of the proposed AD. We will
consider all comments submitted by the
closing date and may amend the
proposed AD in light of those
comments.

We will post all comments we
receive, without change, to http://
dms.dot.gov, including any personal
information you provide. We will also
post a report summarizing each
substantive verbal contact with FAA
personnel concerning this proposed AD.
Using the search function of our docket
website, anyone can find and read the
comments in any of our dockets,
including the name of the individual
who sent the comment (or signed the
comment on behalf of an association,
business, labor union, etc.). You can
review the DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (65 FR
19477-78), or you can visit http://
dms.dot.gov.

Examining the Docket

You can examine the AD docket on
the Internet at http://dms.dot.gov, or in
person at the Docket Management
Facility office between 9 a.m. and 5
p.m., Monday through Friday, except
Federal holidays. The Docket
Management Facility office (telephone
(800) 647-5227) is located on the plaza
level of the Nassif Building at the DOT
street address stated in the ADDRESSES
section. Comments will be available in
the AD docket shortly after the DMS
receives them.

Discussion

The FAA has examined the
underlying safety issues involved in
recent fuel tank explosions on several
large transport airplanes, including the
adequacy of existing regulations, the
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service history of airplanes subject to
those regulations, and existing
maintenance practices for fuel tank
systems. As a result of those findings,
we issued a regulation titled “Transport
Airplane Fuel Tank System Design
Review, Flammability Reduction and
Maintenance and Inspection
Requirements” (67 FR 23086, May 7,
2001). In addition to new airworthiness
standards for transport airplanes and
new maintenance requirements, this
rule included Special Federal Aviation
Regulation No. 88 (“SFAR 88,”
Amendment 21-78, and subsequent
Amendments 21-82 and 21-83).

Among other actions, SFAR 88
requires certain type design (i.e., type
certificate (TC) and supplemental type
certificate (STC)) holders to substantiate
that their fuel tank systems can prevent
ignition sources in the fuel tanks. This
requirement applies to type design
holders for large turbine-powered
transport airplanes and for subsequent
modifications to those airplanes. It
requires them to perform design reviews
and to develop design changes and
maintenance procedures if their designs
do not meet the new fuel tank safety
standards. As explained in the preamble
to the rule, we intended to adopt
airworthiness directives to mandate any
changes found necessary to address
unsafe conditions identified as a result
of these reviews.

In evaluating these design reviews, we
have established four criteria intended
to define the unsafe conditions
associated with fuel tank systems that
require corrective actions. The
percentage of operating time during
which fuel tanks are exposed to
flammable conditions is one of these
criteria. The other three criteria address
the failure types under evaluation:
Single failures, single failures in
combination with another latent
condition(s), and in-service failure

experience. For all four criteria, the
evaluations included consideration of
previous actions taken that may mitigate
the need for further action.

The Joint Aviation Authorities (JAA)
has issued a regulation that is similar to
SFAR 88. (The JAA is an associated
body of the European Civil Aviation
Conference (ECAC) representing the
civil aviation regulatory authorities of a
number of European States who have
agreed to cooperate in developing and
implementing common safety regulatory
standards and procedures.) Under this
regulation, the JAA stated that all
members of the ECAC that hold type
certificates for transport category
airplanes are required to conduct a
design review against explosion risks.

We have determined that the actions
identified in this AD are necessary to
reduce the potential of ignition sources
inside fuel tanks, which, in combination
with flammable fuel vapors, could result
in fuel tank explosions and consequent
loss of the airplane.

The Direction Générale de I’Aviation
Civile (DGAC), which is the
airworthiness authority for France,
notified us that an unsafe condition may
exist on all Airbus Model A310 series
airplanes. The DGAC advises that a
design review has revealed the potential
for insufficient clearance between the
compensator and the guide assembly of
probe no. 1 on the outboard fuel tanks.
Also, the clearance on probe no. 1 of the
left-hand outboard fuel tank may be
different than on probe no. 1 of the
right-hand outboard fuel tanks. This
condition, if not corrected, could cause
interference between the compensator
and the guide assembly of probe no. 1,
which could create an ignition source
that could result in a fire or explosion.

Relevant Service Information

Airbus has issued Service Bulletin
A310-28-2152, dated January 12, 2004.

ESTIMATED COSTS

The service bulletin describes
procedures for measuring the clearance
between the compensator and the guide
assembly of probe no. 1 on the left- and
right-hand outboard fuel tanks, and
performing corrective action if the
clearance is less than 3 mm. The
corrective action consists of modifying
the guide assembly of probe no. 1 to
ensure that there is 3 mm of clearance
or more between the compensator and
the guide assembly. Accomplishing the
actions specified in the service
information is intended to adequately
address the unsafe condition. The
DGAC mandated the service information
and issued French airworthiness
directive F—2004-125, dated July 21,
2004, to ensure the continued
airworthiness of these airplanes in
France.

FAA’s Determination and Requirements
of the Proposed AD

This airplane model is manufactured
in France and is type certificated for
operation in the United States under the
provisions of § 21.29 of the Federal
Aviation Regulations (14 CFR 21.29)
and the applicable bilateral
airworthiness agreement. Pursuant to
this bilateral airworthiness agreement,
the DGAC has kept the FAA informed
of the situation described above. We
have examined the DGAC’s findings,
evaluated all pertinent information, and
determined that we need to issue an AD
for products of this type design that are
certificated for operation in the United
States.

Therefore, we are proposing this AD,
which would require accomplishing the
actions specified in the service
information described previously.

Costs of Compliance

The following table provides the
estimated costs for U.S. operators to
comply with this proposed AD.

: Number of
Action Work hours ﬁ\;/ga%er fg&r Parts COStlgﬁ; air- U.S.-registered Fleet cost
P P airplanes
INSPECHION ... 2 $65 None $130 59 $7,670

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation

is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this
proposed AD would not have federalism
implications under Executive Order
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13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD. See the ADDRESSES
section for a location to examine the
regulatory evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

Airbus: Docket No. FAA-2005-20379;
Directorate Identifier 2004-NM-174-AD.

Comments Due Date

(a) The Federal Aviation Administration
must receive comments on this AD action by
March 17, 2005.

Affected ADs
(b) None.
Applicability
(c) This AD applies to all Airbus Model

310 series airplanes, certificated in any
category.

Unsafe Condition

(d) This AD was prompted by the results
of fuel system reviews conducted by the
manufacturer. We are issuing this AD to
prevent interference between the
compensator and the guide assembly of probe
no. 1, which could create an ignition source
that could result in a fire or explosion.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Measurement

(f) Within 4,000 flight hours after the
effective date of this AD, measure the
clearance between the compensator and the
guide assembly of probe no. 1 on the left- and
right-hand outboard fuel tanks, in accordance
with the Accomplishment Instructions of
Airbus Service Bulletin A310-28-2152,
dated January 12, 2004. If the clearance
between the compensator and the guide
assembly is less than 3 mm, before further
flight, modify the guide assembly of probe
no. 1 to provide clearance of 3 mm or more
between the compensator and the guide
assembly, in accordance with the
Accomplishment Instructions of the service
bulletin.

Parts Installation

(g) As of the effective date of this AD, no
person may install probe no. 1 on the left- or
right-hand outboard fuel tank unless the
requirements of paragraph (f) of this AD have
been accomplished.

Alternative Methods of Compliance
(AMOCs)

(h) The Manager, International Branch,
ANM-116, Transport Airplane Directorate,
FAA, has the authority to approve AMOCs
for this AD, if requested in accordance with
the procedures found in 14 CFR 39.19.

Related Information

(i) French airworthiness directive F—2004—
125, dated July 21, 2004, also addresses the
subject of this AD.

Issued in Renton, Washington, on February
9, 2005.
Kalene C. Yanamura,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 05-2886 Filed 2—14—05; 8:45 am)]
BILLING CODE 4910-13-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 100

[CGD01-05-005]

RIN 1625-AA08

Special Local Regulations for Marine

Event; Manhattan College Invitational
Regatta, Harlem River, New York, NY

AGENCY: Coast Guard, DHS.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard proposes to
establish a temporary special local
regulation for a regatta located on the
Harlem River. This proposed action

would protect life and property on the
navigable waters of the United States
during the event. This action would
restrict vessel traffic in a portion of the
Harlem River, New York, NY, during the
event.

DATES: Comments and related material
must reach the Coast Guard on or before
March 17, 2005.

ADDRESSES: You may mail comments
and related material to Waterways
Oversight Branch, Coast Guard
Activities New York, 212 Coast Guard
Drive, Room 203, Staten Island, NY
10305, or hand deliver them between
the hours of 8 a.m. and 3 p.m., at the
same address above, Monday through
Friday, except Federal holidays.
Comments and material received from
the public, as well as documents
indicated in this preamble as being
available in the docket, are part of
docket CGD01-05—-005 and are available
for inspection or copying at the address
indicated above between 8 a.m. and 3
p-m., Monday through Friday, except
Federal holidays.

FOR FURTHER INFORMATION CONTACT:
Lieutenant Commander W. Morton,
Waterways Oversight Branch, Coast
Guard Activities New York (718) 354—
4191.

SUPPLEMENTARY INFORMATION:

Request for Comments

We encourage you to participate in
this rulemaking by submitting
comments and related material. If you
do so, please include your name and
address, identify the docket number for
this rulemaking (CGD01-05-005),
indicate the specific section of this
document to which each comment
applies, and give the reason for each
comment. Please submit all comments
and related material in an unbound
format, no larger than 872 by 11 inches,
suitable for copying. If you would like
to know they reached us, please enclose
a stamped, self-addressed postcard or
envelope. We will consider all
comments and material received during
the comment period. We may change
this proposed rule in view of them.

If, as we anticipate, we make this
temporary final rule effective less than
30 days after publication in the Federal
Register, we will explain in that
publication, as required by 5 U.S.C.
(d)(3), our good cause for doing so.

Public Meeting

We do not now plan to hold a public
meeting. But you may submit a request
for a meeting by writing to the
Waterways Management Division at the
address under ADDRESSES explaining
why one would be beneficial. If we
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determine that one would aid this
rulemaking, we will hold one at a time
and place announced by a later notice
in the Federal Register.

Background and Purpose

The Coast Guard has received an
application from Manhattan College to
hold a rowing regatta on the waters of
the Harlem River. This rule would
establish a temporary special local
regulation for that event, the Manhattan
College Invitational Regatta. This action
is necessary to protect life and property
on the navigable waters of the United
States during the event. This temporary
special local regulation would be
enforced for twelve hours between the
hours of 7 a.m and 7 p.m. on Saturday
April 2, 2005.

Discussion of Rule

This rule would establish a temporary
special local regulation in all waters of
the Harlem River between the Macombs
Dam Bridge and the University Heights
Bridge. The proposed regulation would
restrict general navigation in the
regulated area located on the Harlem
River. General navigation would be
restricted unless the COTP, New York or
the designated on-scene patrol
personnel authorize transit. These
designated on-scene patrol personnel
comprise commissioned, warrant, and
petty officers of the United States Coast
Guard.

This special local regulation would be
in effect from 7 a.m. until 7 p.m. on
Saturday, April 2, 2005. It would
prevent vessels from transiting a portion
of the Harlem River and is needed to
protect the maritime public and the
event participants. Vessels may be
authorized to transit through the zone
and such authorization may be
requested by contacting the Activities
New York Marine Events Coordinator at
(718) 354—4197, at least 2 business days
prior to the event. Public notifications
would be made prior to the event via the
Local Notice to Mariners and Marine
Information Broadcast to allow maritime
interests ample opportunity to schedule
around the event.

Regulatory Evaluation

This proposed rule is not a
“significant regulatory action” under
section 3(f) of Executive Order 12866,
Regulatory Planning and Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of that Order. The Office
of Management and Budget has not
reviewed it under that Order. It is not
“significant” under the regulatory
policies and procedures of the
Department of Homeland Security

(DHS). We expect the economic impact
of this proposed rule to be so minimal
that a full Regulatory Evaluation under
the regulatory policies and procedures
of DHS is unnecessary.

This finding is based on the limited
use of this portion of waterway by other
maritime interests and that limited
accommodations will be made to meet
the needs of commercial and other
vessel traffic that require transit times
during this event. The Coast Guard will
provide further notice of the date and
time of the regatta and this notice will
be made to the local maritime
community by the Local Notice to
Mariners, marine information
broadcasts; and on the Internet at
http://homeport.uscg.mil.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this proposed rule would have
a significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this proposed rule
would not have a significant economic
impact on a substantial number of small
entities.

This proposed rule would affect the
following entities, some of which might
be small entities: The owners or
operators of vessels intending to transit
a portion of the affected waterway
during the time this zone is enforced.

This special local regulation would
not have a significant economic impact
on a substantial number of small entities
for reasons enumerated under the
“Regulatory Evaluation” section.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this proposed temporary
rule so that they can better evaluate its
effects on them and participate in the
rulemaking. If the proposed rule would
affect your small business, organization,
or governmental jurisdiction and you
have questions concerning its
provisions or options for compliance,
please contact Lieutenant Commander
W. Morton, Waterways Oversight
Branch, Coast Guard Activities New
York at (718) 354—-4191.

Small businesses may send comments
on the actions of Federal employees

who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Fairness Boards. The Ombudsman
evaluates these actions annually and
rates each agency’s responsiveness to
small business. If you wish to comment
on actions by employees of the Coast
Guard, call 1-888—REG-FAIR (1-888—
734-3247).

Collection of Information

This proposed rule would call for no
new collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this proposed rule under that Order and
have determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this proposed rule would not
result in such an expenditure, we do
discuss the effects of this rule elsewhere
in this preamble.

Taking of Private Property

This proposed rule would not affect a
taking of private property or otherwise
have taking implications under
Executive Order 12630, Governmental
Actions and Interference with
Constitutionally Protected Property
Rights.

Civil Justice Reform

This proposed rule meets applicable
standards in sections 3(a) and 3(b)(2) of
Executive Order 12988, Civil Justice
Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden.

Protection of Children

We have analyzed this proposed rule
under Executive Order 13045,
Protection of Children from
Environmental Health Risks and Safety
Risks. This proposed rule is not an
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economically significant rule and would
not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This proposed rule would not have
tribal implications under Executive
Order 13175, Consultation and
Coordination with Indian Tribal
Governments, because it would not have
a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.

Energy Effects

We have analyzed this proposed rule
under Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “‘significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This proposed rule does not use
technical standards. Therefore, we did
not consider the use of voluntary
consensus standards.

Environment

We have considered the
environmental impact of this proposed
rule and concluded that under figure 2—
1, paragraph 34(h), of Commandant
Instruction M16475.1D, this rule is
categorically excluded from further
environmental documentation. This rule

fits paragraph 34(h) as it establishes
special local regulations. A “Categorical
Exclusion Determination” is available in
the docket for inspection or copying
where indicated under ADDRESSES.

List of Subjects in 33 CFR Part 100

Marine safety, Navigation (water),
Reporting and recordkeeping
requirements, Waterways.

For the reasons discussed in the
preamble, the Coast Guard proposes to
amend 33 CFR Part 100 as follows:

PART 100—REGATTAS AND MARINE
PARADES

1. The authority citation for Part 100
continues to read as follows:

Authority: 33 U.S.C. 1223; and Department
of Homeland Security Delegation No. 0170.1.

2. From 7 a.m. to 7 p.m. on April 2,
2005, add temporary § 100.35T01-005
to read as follows: § 100.35T01-005
Special Local Regulation; Manhattan
College Invitational Regatta, Harlem
River, New York, NY

(a) Regulated area. All portions of the
Harlem River between the Macombs
Dam Bridge and the University Heights
Bridge, New York, NY.

(b) Enforcement period. This section
will be enforced from 7 a.m. to 7 p.m.
on Saturday, April 2, 2005.

(c) Special Local Regulations. (1) All
vessels are prohibited from transiting
the area without authorization of the
COTP, New York or the designated on-
scene-patrol personnel.

(2) Authorization to transit the area
during the enforcement period may be
obtained by contacting Activities New
York, Marine Events Coordinator, at
(718) 354—4197, at least 2 business days
prior to the event.

(3) All persons and vessels shall
comply with the instructions of the
Coast Guard Captain of the Port or the
designated on-scene-patrol personnel.
These personnel comprise
commissioned, warrant, and petty
officers of the Coast Guard. Upon being
hailed by a U. S. Coast Guard vessel by
siren, radio, flashing light, or other
means, the operator of a vessel shall
proceed as directed.

Dated: February 8, 2005.
John L. Grenier,

Captain, U. S. Coast Guard, Acting
Commander, First Coast Guard District.

[FR Doc. 05-2869 Filed 2—14-05; 8:45 am]|
BILLING CODE 4910-15-P

POSTAL RATE COMMISSION

39 CFR Part 3001

[Docket No. RM2005-3; Order No. 1430]
Negotiated Service Agreements

AGENCY: Postal Rate Commission.
ACTION: Notice of proposed rulemaking.

SUMMARY: This document initiates the
third in a series of rulemakings on
procedures related to Negotiated Service
Agreements. This proposal addresses
rules applicable to Postal Service
requests to extend or modify previously
recommended Negotiated Service
Agreements that are currently in effect.
The changes, if adopted, will assist in
clarifying the type of requests that
qualify as extensions and the type of
conditions that constitute modifications.

DATES: Initial comments: March 14,
2005; reply comments: April 11, 2005.

ADDRESSES: Submit comments
electronically via the Commission’s
Filing Online system at http://
WWW.prc.gov.

FOR FURTHER INFORMATION CONTACT:
Stephen L. Sharfman, general counsel,
at 202-789-6818.

SUPPLEMENTARY INFORMATION:

Regulatory History

68 FR 52552, September 4, 2003.

69 FR 7574, February 18, 2004.

70 FR 4802, January 31, 2005.

In Opinion and Recommended
Decision, Docket No. MC2002-2
(Opinion), the Commission made a
commitment to initiate a series of
rulemakings designed to facilitate
consideration of Postal Service requests
based on Negotiated Service
Agreements.! See, Opinion
paras. 1006, 2007, 4026, 4041-2, 7026,
and 8023. The first rulemaking,
docketed as RM2003-5, developed rules
for baseline and for functionally
equivalent Negotiated Service
Agreements.2 It also established the
organizational framework for the
complete set of Commission rules
applicable to requests based on
Negotiated Service Agreements.3

1Docket No. MC2002-2, Experimental Rate and
Service Changes to Implement Negotiated Service
Agreement with Capital One Services, Inc., was the
first docket in which the Commission considered
and recommended a Postal Service request
predicated on a Negotiated Service Agreement.

2PRC Order No. 1391 established the rules
applicable to baseline and functionally equivalent
Negotiated Service Agreements. The rules are
incorporated into the Commission’s Rules of
Practice and Procedure at Subpart L. 39 CFR
3001.190 et seq.

3 Space was reserved at 39 CFR 3001.197 for
requests to renew previously recommended
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A second rulemaking, docketed as
RM2005-2, has been initiated to explore
whether improvements can be made to
the previously issued rules applicable to
functionally equivalent Negotiated
Service Agreements. The Postal Service
first invoked the rules applicable to
functionally equivalent Negotiated
Service Agreements in requests filed on
June 21, 2004, for proposed Negotiated
Service Agreements with Discover
Financial Services, Inc. and Bank One
Corporation.

The rules applicable to new baseline
Negotiated Service Agreements remain
untested as the Postal Service has not
submitted a request for a new baseline
agreement.

This notice and order represents the
initiation of a third rulemaking to
address rules applicable to: (1) Postal
Service requests to extend the duration
of previously recommended and
currently in effect Negotiated Service
Agreements, and (2) Postal Service
requests to make modifications to
previously recommended and currently
in effect Negotiated Service Agreements.
Both sets of rules assume that the
previously recommended and currently
in effect Negotiated Service Agreements
were fully litigated in previous dockets
where all outstanding issues have been
resolved. The rules also assume that the
modifications being proposed in the
new requests are non-controversial, and
do not materially alter the nature of the
existing agreements. These are
necessary assumptions if the
Commission is to provide expedited
review and rapid action in issuing
recommendations on such requests. The
proposed rules, appearing below the
Secretary’s signature to this notice and
order, are discussed below.

Proposed 39 CFR 3001.197 requests to
renew previously recommended
Negotiated Service Agreements with
existing participant(s). Subsection (a)
establishes that rule 197 is applicable to
requests to extend the duration of a
previously recommended and currently
in effect Negotiated Service Agreement
(the existing agreement). The intent is to
limit use of the rule to instances where
the proposed agreement and the existing

Negotiated Service Agreements with existing
participant(s), and at 39 CFR 3001.198 for requests
to modify previously recommended Negotiated
Service Agreements.

4Request of the United States Postal Service for
a Recommended Decision on Classifications, Rates
and Fees to Implement Functionally Equivalent
Negotiated Service Agreement with Discover
Financial Services, Inc., June 21, 2004; Request of
the United States Postal Service for a
Recommended Decision on Classifications, Rates
and Fees to Implement Functionally Equivalent
Negotiated Service Agreement with Bank One
Corporation, June 21, 2004.

agreement share substantially identical
obligations. This restriction is necessary
to limit the issues open to litigation, and
to otherwise expedite the proceeding as
much as possible. In instances where
there are no contested issues it should
be possible for the Commission to issue
its recommendation shortly after the
prehearing conference.

Rule 197 allows for three instances
where modifications to the terms and
conditions (including modifications to
the Domestic Mail Classification
Schedule) may be appropriate: (1)
Correcting a technical defect, (2)
updating the schedule of rates and fees,
and (3) accounting for an intervening
event since the recommendation of the
existing agreement. The rule notes that
the above modifications should not
materially alter the nature of the
existing agreement. This notation serves
as a reminder of the limited
applicability of rule 197, and that
modifications of any substance may not
allow for expedited review, or in the
more extreme case may cause the
request to be considered de novo. This
rule is inapplicable when material
features are proposed to be significantly
modified, added, or removed from the
existing agreement.

The exceptions are provided
predominately to allow for correction of
errors or to update the terms and
conditions to the current situation when
the existing agreement is renewed. The
correction of technical defects, for
example, allows for correction of
scrivener’s errors, and to correct for
errors in description. An example of an
error in description could be an instance
of where the parties to the contract, the
Commission, and the participants in the
original docket understood the intent of
a term or condition, but what was
actually described in the documentation
was technically not correct. Thus, the
exception would allow the
documentation to be corrected or
clarified.

Updating the schedule of rates and
fees refers to updating the schedule of
rates and fees to reflect the current
conditions at the time the Negotiated
Service Agreement is extended. It does
not refer to a wholesale revamping of
the schedule of rates and fees to
accommodate new or remove existing
incentives, or which change the
underlying nature of the existing
agreement.

Accounting for intervening events
since the recommendation of the
existing agreement refers to an internal
or an external event, typically
unanticipated or unforeseen, that has
occurred since recommendation of the
agreement and that has an impact on

some aspect of the agreement. For
example, a merger, a change in the
nature of a provided postal service, or
an external economic occurrence that
forces a change in business plans could
be intervening events. It is important to
stress that the more significant the event
and the associated modification
required, the less applicable rule 197
becomes and the more likely that the
request would have to be considered de
novo.

Subsections (a)(1) through (7)
highlight particular areas of interest to
the Commission in reviewing requests
to renew existing agreements.
Supplemental testimony might be
required to fully comply with these
subsections.

Subsection (a)(1) requires
identification of the record testimony
from the existing agreement docket, or
any other previously concluded docket,
on which the Postal Service proposes to
rely. The identified record testimony
will form the basis of the record of the
instant request, with supplemental
testimony completing the record where
necessary.

Subsection (a)(2) focuses on the
modifications that are being proposed to
be made to the agreement, which
includes the terms and conditions of the
actual contract and the contents of the
Domestic Mail Classification Schedule
as previously recommended by the
Commission and approved by the
Governors of the United States Postal
Service. It requires a “from to”
description of all proposed
modifications to the agreement’s
documentation.

Subsection (a)(3) requires an
explanation or reason for the
modifications that are being proposed to
be made to the agreement. It focuses on
describing the technical defect, rationale
for revising the schedule of rates and
fees, or intervening event, if any, that
has necessitated a proposed
modification.

Subsection (a)(4) requires the Postal
Service to provide all studies pertinent
to the request which have been
completed since the recommendation of
the existing agreement. These studies
are likely to be probative of the level of
success of the existing agreement or
they might shed light on the proposals
being made in the request.

Subsection (a)(5) requires a financial
analysis applicable to the existing
agreement comparing actual
performance with predicted
performance. Because the request for
extending the duration must occur
before the actual termination date of the
existing agreement, an allowance is
made for a final projection based on
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actual data. Except for the final
projection, all of the data required to
comply with this subsection previously
should have been collected as required
by the existing agreement’s data
collection plan.5 The intent of this
subsection is to facilitate the
continuation of beneficial agreements.

Subsection (a)(6) requires a financial
analysis to be performed over the
duration of the extended agreement. The
analysis is to be performed utilizing the
methodology employed by the
Commission in its recommendation of
the existing agreement. Utilizing the
Commission’s methodology to the
maximum extent possible should avoid
the need to re-examine and possibly
relitigate methodology-related issues,
which should result in an expedited
proceeding. The financial analysis will
weigh heavily in the Commission’s
recommendation.

Subsection (a)(7) requires the Postal
Service to identify circumstances that
are unique to the request. This is a
catch-all provision where the
proponents can provide the Commission
with additional information pertinent to
the Commission’s analysis. For
example, any change in a service,
change in a mailer’s business plans, or
change in the interaction between the
mailer and the Postal Service since the
initial recommendation that potentially
bears on the Commission’s
recommendation should be discussed.

Subsection (b) requires the Postal
Service to provide written notice of its
request to certain participants who are
assumed to be those potentially
interested in the proceeding. This is in
addition to the public notice that will
result from filing the request. The
requirement balances the Commission’s
intent to limit the time period for
intervention which will help expedite
consideration of requests under this
rule, and the requirement for interested
participants to be adequately notified of
a pending proceeding.

Subsection (c) establishes that a
prehearing conference will be scheduled
for each request. At the time of the
prehearing conference, participants
shall be prepared to address whether or
not it is appropriate to proceed under
the rules for renewing existing
agreements, and whether or not there
are any material issues of fact that
require discovery or evidentiary
hearings. The Commission will
promptly determine, on the basis of
materials submitted with the request
and argument presented at or before the
prehearing conference, whether or not it

5Required by 39 CFR 3001.193(g), as of requests
filed after February 11, 2004.

is appropriate to proceed under these
rules and what direction the proceeding
should follow. If it is determined that it
is not appropriate to proceed under 39
CFR 3001.197, the Commission shall
proceed under 39 CFR 3001.195. After
experience is gained operating under
rule 197(c), and the review of
Negotiated Service Agreements becomes
routine, the Commission will entertain
proposals to further streamline the early
phases of the proceeding.

Proposed 39 CFR 3001.198 requests to
modify previously recommended
Negotiated Service Agreements.
Subsection (a) establishes that rule 198
is applicable to requests to modify a
previously recommended and currently
in effect Negotiated Service Agreement
(the existing agreement). The intent of
the rule is to expedite proceedings
where limited modifications are being
proposed that do not materially alter the
nature of the agreement. The rule limits
modifications to those: (1) Correcting a
technical defect, (2) accounting for
unforeseen circumstances not apparent
when the existing agreement was first
recommended, and (3) accounting for an
intervening event since the
recommendation of the existing
agreement. The allowed modifications
are not meant to include instances
where a material feature is proposed to
be significantly modified, added, or
removed from the existing agreement.
Restricting the allowable types of
modifications is necessary to limit the
issues open to litigation, and to
otherwise expedite the proceeding as
much as possible. The proceeding
should take considerably less time to
review, depending upon the extent of
the modifications, than having to review
the entire agreement de novo.

The correction of technical defects
and accounting for intervening events
since the recommendation of the
existing agreement were discussed
above in proposed rule 197. Accounting
for unforeseen circumstances not
apparent when the existing agreement
was recommended is intended to allow
for modifications to be made after some
experience has been gained operating
under the agreement. For example, it
might not be initially recognized that
there is a more advantageous method of
performing a specific function under the
agreement. In such an instance, it might
be appropriate to modify the agreement
to reflect utilization of the more
advantageous method.

Subsections (a)(1) through (6)
highlights particular areas of interest to
the Commission in reviewing requests
to modify existing agreements.
Supplemental testimony might be
required to fully comply with these

subsections. Subsection (a)(1) requires
identification of the record testimony
from the existing agreement docket, or
any other previously concluded docket,
on which the Postal Service proposes to
rely. The identified record testimony
will form the basis of the record of the
instant request, with supplemental
testimony completing the record where
necessary.

Subsection (a)(2) focuses on the
modifications that are being proposed to
be made to the agreement, which
includes the terms and conditions of the
actual contract and the contents of the
Domestic Mail Classification Schedule
as previously recommended by the
Commission and approved by the
Governors of the United States Postal
Service. It requires a “from to”
description of all proposed
modifications to the agreement’s
documentation.

Subsection (a)(3) requires an
explanation or reason for the
modifications that are being proposed to
be made to the agreement. It focuses on
describing the technical defect,
unforeseen circumstance, or intervening
event that has necessitated the proposed
modification.

Subsection (a)(4) requires the Postal
Service to provide all studies pertinent
to the request which have been
completed since the recommendation of
the existing agreement. These studies
are likely to be probative of the level of
success of the existing agreement or
they might shed light on the proposals
being made in the request.

Subsection (a)(5) requires a financial
analysis to be performed over the
duration of the extended agreement. It
should be performed only if the
proposed modification has an effect
upon the financial analysis in the
opinion recommending the existing
agreement. The analysis is to be
performed utilizing the methodology
employed by the Commission in its
recommendation of the existing
agreement. Utilizing the Commission’s
methodology, to the maximum extent
possible, will avoid the need to
reexamine and possibly relitigate
methodology-related issues, which
should result in an expedited
proceeding.

Subsection (a)(6) requires the Postal
Service to identify circumstances that
are unique to the request. This is a
catch-all provision where the
proponents can provide the Commission
with additional information pertinent to
the Commission’s analysis. For
example, any change in a service,
change in a mailer’s business plans, or
change in the interaction between the
mailer and the Postal Service since the
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initial recommendation that potentially
bears on the Commission’s
recommendation should be discussed.

Subsections (b) and (c) parallel the
notice and prehearing conference
requirements discussed above for 39
CFR 3001.197(b) and (c).

Comments. By this order, the
Commission hereby gives notice that
comments from interested persons
concerning the proposed amendments
to the Commission’s Rules are due on or
before March 14, 2005. Reply comments
may also be filed and are due April 11,
2005.

Representation of the general public.
In conformance with 39 CFR 3624(a) of
title 39, U.S. Code, the Commission
designates Shelley S. Dreifuss, director
of the Commission’s Office of the
Consumer Advocate, to represent the
interests of the general public in this
proceeding. Pursuant to this
designation, Ms. Dreifuss will direct the
activities of Commission personnel
assigned to assist her and, upon request,
will supply their names for the record.
Neither Ms. Dreifuss nor any of the
assigned personnel will participate in or
provide advice on any Commission
decision in this proceeding.

Ordering Paragraphs

It is ordered:

1. Docket No. RM2005-3 is
established to consider Commission
rules applicable to Postal Service
proposals to extend the duration of, or
make modifications to, previously
recommended and currently in effect
Negotiated Service Agreements.

2. Interested persons may submit
comments no later than March 14, 2005.

3. Reply comments also may be filed
and are due April 11, 2005.

4. Shelley S. Dreifuss, director of the
Office of the Consumer Advocate, is
designated to represent the interests of
the general public in this docket.

5. The Secretary shall arrange for
publication of this notice of proposed
rulemaking in the Federal Register.

Issued: February 10, 2005.

By the Commission.
Steven W. Williams,
Secretary.

List of Subjects in 39 CFR Part 3001

Administrative Practice and
Procedure, Postal Service.

For the reasons discussed above, the
Commission proposes to amend 39 CFR
part 3001 as follows:

PART 3001—RULES OF PRACTICE
AND PROCEDURE

1. The authority citation for part 3001
continues to read as follows:

Authority: 39 U.S.C. 404(b); 3603; 3622—
24; 3661, 3662, 3663.

2. Amend § 3001.197 as follows:

a. Revise the heading of section
3001.197 to read as follows: Requests to
renew previously recommended
Negotiated Service Agreements with
existing participant(s).

b. Add new paragraphs (a), (b) and (c)
to read as follows:

Subpart L—Rules Applicable to
Negotiated Service Agreements

§3001.197 Requests to renew previously
recommended Negotiated Service
Agreements with existing participant(s).

(a) This section governs Postal Service
requests for a recommended decision
seeking to extend the duration of a
previously recommended and currently
in effect Negotiated Service Agreement
(existing agreement). The purpose of
this section is to establish procedures
that provide for accelerated review of
Postal Service requests to extend the
duration of an existing agreement under
substantially identical obligations. In
addition to extending the duration of
the existing agreement, modifications
may be entertained that do not
materially alter the nature of the
existing agreement for the purposes of:
correcting a technical defect, updating
the schedule of rates and fees, or
accounting for an intervening event
since the recommendation of the
existing agreement. The Postal Service
request shall include:

(1) Identification of the record
testimony from the existing agreement
docket, or any other previously
concluded docket, on which the Postal
Service proposes to rely, including
citation to the locations of such
testimony;

(2) A detailed description of all
proposed modifications to the existing
agreement;

(3) A detailed description of any
technical defect, rationale for revising
the schedule of rates and fees, or
intervening event since the
recommendation of the existing
agreement, to substantiate the
modifications proposed in (a)(2) of this
section;

(4) All studies developing information
pertinent to the request completed since
the recommendation of the existing
agreement;

(5) A comparison of the analysis
presented in § 3001.193(e)(1)(ii) and
§3001.193(e)(2)(iii) applicable to the
existing agreement with the actual
results ascertained from implementation
of the existing agreement, together with
the most recent available projections for
the remaining portion of the existing

agreement, compared on an annual or
more frequent basis;

(6) The financial impact of the
proposed Negotiated Service Agreement
on the Postal Service in accordance with
§3001.193(e) over the extended
duration of the agreement utilizing the
methodology employed by the
Commission in its recommendation of
the existing agreement; and

(7) If applicable, the identification of
circumstances unique to the request.

(b) When the Postal Service submits a
request to renew a Negotiated Service
Agreement, it shall provide written
notice of its request, either by hand
delivery or by First-Class Mail, to all
participants in the Commission docket
established to consider the original
agreement.

(c) The Commission will schedule a
pre-hearing conference for each request.
Participants shall be prepared to address
at that time whether or not it is
appropriate to proceed under
§3001.197, and whether or not any
material issues of fact exist that require
discovery or evidentiary hearings. After
consideration of the material presented
in support of the request, and the
argument presented by the participants,
if any, the Commission shall promptly
issue a decision on whether or not to
proceed under § 3001.197. If the
Commission’s decision is to not proceed
under § 3001.197, the docket will
proceed under § 3001.195.

3. Amend §3001.198 as follows:

a. Revise the heading of section
3001.198 to read as follows: Requests to
modify previously recommended
Negotiated Service Agreements.

b. Add new paragraphs (a), (b) and (c)
to read as follows:

§3001.198 Requests to modify previously
recommended Negotiated Service
Agreements.

(a) This section governs Postal Service
requests for a recommended decision
seeking a modification to a previously
recommended and currently in effect
Negotiated Service Agreement (existing
agreement). The purpose of this section
is to establish procedures that provide
for accelerated review of Postal Service
requests to modify an existing
agreement where the modification is
necessary to correct a technical defect,
to account for unforeseen circumstances
not apparent when the existing
agreement was first recommended, or to
account for an intervening event since
the recommendation of the existing
agreement. This section is not
applicable to requests to extend the
duration of a Negotiated Service
Agreement. The Postal Service request
shall include:
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(1) Identification of the record
testimony from the existing agreement
docket, or any other previously
concluded docket, on which the Postal
Service proposes to rely, including
citation to the locations of such
testimony;

(2) A detailed description of all
proposed modifications to the existing
agreement;

(3) A detailed description of the
technical defect, unforeseen
circumstance, or intervening event, to
substantiate the modifications proposed
in (a)(2) of this section;

(4) All studies developing information
pertinent to the request completed since
the recommendation of the existing
agreement;

(5) If applicable, an update of the
financial impact of the Negotiated
Service Agreement on the Postal Service
in accordance with §3001.193(e) over
the duration of the agreement utilizing
the methodology employed by the
Commission in its recommendation of
the existing agreement; and

(6) If applicable, the identification of
circumstances unique to the request.

(b) When the Postal Service submits a
request to modify a Negotiated Service
Agreement, it shall provide written
notice of its request, either by hand
delivery or by First-Class Mail, to all
participants in the Commission Docket
established to consider the original
agreement.

(c) The Commission will schedule a
pre-hearing conference for each request.
Participants shall be prepared to address
at that time whether or not it is
appropriate to proceed under
§3001.198, and whether or not any
material issues of fact exist that require
discovery or evidentiary hearings. After
consideration of the material presented
in support of the request, and the
argument presented by the participants,
if any, the Commission shall promptly
issue a decision on whether or not to
proceed under § 3001.198. If the
Commission’s decision is to not proceed
under § 3001.198, the docket will
proceed under § 3001.195.

[FR Doc. 05-2883 Filed 2—14-05; 8:45 am]
BILLING CODE 7710-FW-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 300
[FRL-7872-1]

National Oil and Hazardous
Substances Pollution Contingency
Plan; National Priorities List

AGENCY: Environmental Protection
Agency.

ACTION: Notice of Intent to Delete the
Syosset Landfill Superfund Site from
the National Priorities List.

SUMMARY: The Environmental Protection
Agency (EPA), Region 2 Office,
announces its intent to delete the
Syosset Landfill Superfund Site (Site)
from the National Priorities List (NPL)
and requests public comment on this
action.

The Syosset Landfill Superfund Site
is located in the Town of Oyster Bay,
Nassau County, New York. The NPL is
appendix B of the National Oil and
Hazardous Substances Pollution
Contingency Plan (NCP), 40 CFR part
300, which EPA promulgated pursuant
to section 105 of the Comprehensive
Environmental Response,
Compensation, and Liability Act of 1980
(CERCLA), as amended. EPA and New
York State, through the Department of
Environmental Conservation (NYSDEC),
have determined that all appropriate
response actions have been completed
and no further response actions are
required. In addition, EPA and the
NYSDEC have determined that the Site
poses no significant threat to public
health or the environment.

DATES: Comments concerning this
proposed action, deletion of a site from
the NPL, must be received by March 17,
2005.

ADDRESSES: Comments should be
submitted to: Sherrel D. Henry,
Remedial Project Manager, U.S.
Environmental Protection Agency,
Region 2, 290 Broadway, 20th Floor,
New York, New York 10007-1866.

Information Repositories:
Comprehensive information on the Site
is available for viewing and copying by
appointment only at the Site
information repository located at: U.S.
Environmental Protection Agency,
Region 2, Superfund Records Center,
290 Broadway, Room 1828, New York,
New York 10007-1866, (212) 637—4308.

Hours: Monday through Friday: 9 a.m.
through 5 p.m.

Information for the Site is also
available for viewing at the Site
Administrative Record Repositories
located at: Syosset Public Library, 225

South Oyster Bay Road, Syosset, New
York 11791, Tel. (516) 921-7161.

Hours: Monday through Thursday: 9
a.m. through 9 p.m., Friday: 10 a.m.
through 9 p.m., Saturday: 9 a.m. through
5 p.m. and Sunday: 12 noon through 5
p.m., and Oyster Bay Town Hall, 54
Audrey Avenue, Oyster Bay, New York
11771, Tel. (516) 624-6100.

Hours: Monday through Friday: 9 a.m.
to 5 p.m.
FOR FURTHER INFORMATION CONTACT: Ms.
Henry at the address provided above, by
telephone at (212) 637—4273, by
electronic mail at
Henry.Sherrel@epa.gov, or by FAX at
(212) 637-3966.

SUPPLEMENTARY INFORMATION:

Table of Contents
1. Introduction
II. NPL Deletion Criteria

III. Deletion Procedures
1V. Basis for Intended Site Deletion

1. Introduction

EPA, Region 2, announces its intent to
delete the Syosset Landfill Superfund
Site (Site) from the NPL. EPA maintains
the NPL as the list of sites that appear
to present a significant risk to public
health or the environment. Sites on the
NPL may be the subject of remedial
actions financed by the Hazardous
Substances Superfund Response Trust
Fund (Fund). As described in
§300.425(e)(3) of the NCP, a site deleted
from the NPL remains eligible for Fund-
financed remedial actions, if conditions
at the site warrant such action.

EPA will accept comments
concerning the deletion of the Site from
the NPL for thirty (30) days after
publication of this document in the
Federal Register.

Section II explains the criteria for
deleting sites from the NPL. Section III
discusses procedures that the EPA is
using for this action. Section IV
discusses how the Site meets the NPL
deletion criteria.

II. NPL Deletion Criteria

Section 300.425 (e) of the NCP
provides that sites may be deleted from
the NPL where no further response is
appropriate. In making this
determination, EPA, in consultation
with the State, will consider whether
any of the following criteria have been
met:

(i) Responsible parties or other
persons have implemented all
appropriate response actions required;
or,

(ii) All appropriate Fund-financed
responses under CERCLA have been
implemented, and no further response
action by responsible parties is
appropriate; or,
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(iii) A remedial investigation has
shown that the release poses no
significant threat to public health or to
the environment and, therefore, taking
remedial measures is not appropriate.

II1. Deletion Procedures

The following procedures apply to the
deletion of this site:

1. EPA, Region 2, issued the Operable
Unit One (OU1) Record of Decision
(ROD ) for the Site on September 27,
1990 which selected landfill closure as
the remedy for the Site.

2. In March 1996, EPA, Region 2,
issued a no further action ROD for
Operable Unit 2 (OU2) which addressed
ground water emanating from the
landfill property.

3. Responsible parties implemented
the remedy selected in the OU1 ROD as
described in a Remedial Action Report
dated August 1998. A Five-Year Review
dated October 2001 evaluated the
remedies implemented at the Site and
found them to be protective of human
health and the environment. A Final
Close Out Report dated September 3,
2004 summarizes the actions and recent
monitoring at this Site.

4. EPA, Region 2, recommends
deletion and has prepared the relevant
documents.

5. The State of New York, through the
NYSDEC, concurred with the proposed
deletion of the Site in a letter dated
November 29, 2004.

6. Concurrent with this national
Notice of Intent to Delete, a notice has
been published in a local newspaper,
and appropriate notice has been given to
federal, state and local officials
announcing a 30-day public comment
period which starts on the date of
publication of this notice in the Federal
Register and a newspaper of record.

7. The EPA has placed relevant site
documents in the Site information
repositories identified above.

8. Upon completion of the thirty-
(30-) day public comment period, EPA
will evaluate all comments received
before issuing a final decision on
deletion. The EPA, Region 2, will
prepare a Responsiveness Summary, if
appropriate, which will address
significant comments received during
the public comment period. The
Responsiveness Summary will be made
available to the public at the
information repositories.

If, after consideration of the
comments it receives, EPA decides to
proceed with the deletion, EPA will
place a Notice of Deletion in the Federal
Register. Deletion does not occur until
the final Notice of Deletion is published
in the Federal Register. Generally, the
NPL will reflect deletions in the next

final update following the final Notice
publication.

Deletion of a site from the NPL does
not itself create, alter, or revoke any
person’s rights or obligations. Deletion
from the NPL does not alter EPA’s right
to take appropriate enforcement actions.
The NPL is designed primarily for
informational purposes and to assist
Agency management.

IV. Basis for Intended Site Deletion

The following summary provides a
brief description and history of the
Syosset Landfill Superfund Site and
provides the Agency’s rationale for
recommending deletion of the Site from
the NPL and EPA’s finding that the
criteria in 40 CFR 300.425(e) are
satisfied.

The Syosset Landfill is owned by the
Town of Oyster Bay, which operated it
from approximately 1933 to 1975.
Between 1933 and about 1967, no
restrictions were imposed on the types
of wastes accepted at the landfill. Waste
types disposed at the landfill included:
commercial, industrial, residential,
demolition, agricultural, sludge material
and ash. Studies of the landfill found
that it contains heavy metals, solvents,
organics, oils, plasticizers, and
polychlorinated biphenyls (PCBs)
among other contaminants.

The Syosset Landfill was closed on
January 27, 1975 because of a suspected
groundwater pollution problem. A
January 1983 report summarizing the
results of a study performed for the
Nassau County Department of Health
(NCDOH) concluded that the
groundwater quality was being
impacted by landfill leachate. Elevated
heavy metal concentrations including
arsenic, cadmium, chromium and lead
were detected at levels exceeding New
York State Primary Drinking Water
Standards. One public drinking water
well which is downgradient of the Site
was closed due to taste and odor
problems. The Site was placed on the
Superfund NPL in September 1983.

On June 19, 1986, EPA and the Town
entered into an Administrative Order on
Consent (Index No. II CERCLA-60203).
The Order required the Town to
conduct a Remedial Investigation and
Feasibility Study (RI/FS) at the Site with
provisions for performing off-site
investigations. EPA designated the on-
property effort as Operable Unit 1 (OU1)
and the off-site work as Operable Unit
2 (OU2). The Town later entered into a
Consent Decree to conduct the OU1
remedial design, remedial construction,
operation, maintenance, and the
monitoring for the Site. EPA signed a
Record of Decision (ROD) for OU1 on

September 27, 1990, selecting the
remedy for the Site as follows.

e Implementing New York State
landfill closure requirements as
specified in 6 NYCRR Part 360, solid
waste management facilities regulations,
which included construction of a
geosynthetic membrane cap on the top
surface of the landfill;

¢ Providing long-term air and
groundwater quality monitoring;

e Monitoring and maintaining the
passive gas-venting system installed
under a previously implemented
response action, including routine
inspection and repairs;

¢ Establishing institutional controls
in the form of deed restrictions on
future uses of the landfill;

¢ Installing an additional passive gas-
venting system, designed so that it can
easily be converted to an active system
should conversion become necessary;
and

e Maintaining the existing boundary
fence around the perimeter of the
landfill property to continue to restrict
access to the landfill.

In addition, because leachate
indicator chemicals were identified in
groundwater underneath and
downgradient of the landfill, the ROD
also specified that a supplemental
remedial investigation be conducted to
study the potential off-site impacts of
the landfill, designated as OU2.

On-site construction commenced in
November 1994 and was completed in
November 1997. EPA conducted a final
inspection with NYSDEC and the Town
of Oyster Bay on November 5, 1997. In
October 1999, EPA issued its approval
of the Remedial Action Report. In
addition, institutional controls,
consisting of recording the Consent
Decree and placing restrictive covenants
on the real property at the site, have
been implemented by the Town of
Oyster Bay.

EPA approved a Post-Closure
Monitoring and Maintenance
Operations (O&M) Manual in December
2001. The O&M Manual provides for a
long-term monitoring program for the
cover system, the drainage system, and
the groundwater and the gas-monitoring
systems. The O&M Manual requires
groundwater monitoring at selected
wells. The first round of annual
sampling was conducted in June 2003.
The O&M monitoring results indicate
that the remedial system as designed
and constructed pursuant to the 1990
OU1 ROD is performing satisfactorily. A
RI was performed for OU2 and
concluded that the off-property
groundwater does not pose a threat to
public health or the environment. EPA
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Region 2, issued a no further action
ROD for OU2 in March 1996.

Hazardous substances remain at the
Site above levels that would allow for
unlimited use with unrestricted
exposure. Pursuant to section 121(c) of
CERCLA, EPA will review site remedies
no less often than every five years. The
EPA, Region 2, conducted a statutory
Five-Year Review of the Site in
November 2001. The Five-Year Review
concluded that the contamination at the
Syosset Landfill site is under control
and there is no exposure to human or
environmental receptors from Site-
related contaminants. The next Five-
Year Review will be completed by
November 2006.

Public participation activities for this
Site have been satisfied as required in
CERCLA section 113(k), 42 U.S.C.
9613(k), and section 117, 42 U.S.C.
9617. As part of the remedy selection
process, the public was invited to
comment on EPA’s proposed remedies.
All other documents and information
which EPA relied on or considered in
recommending this deletion are
available for the public to review at the
information repositories.

One of the three criteria for site
deletion is when “‘responsible parties or
other persons have implemented all
appropriate response actions required”
(40 CFR 300.425(e)(1)(i)). EPA, with the
concurrence of the State of New York,

through the NYSDEC, believe that this
criterion for deletion has been met.
Therefore, EPA is proposing deletion of
this Site from the NPL.

List of Subjects in 40 CFR Part 300

Environmental protection, Chemicals,
Hazardous substances, Hazardous
waste, Intergovernmental relations,
Penalties, Reporting and recordkeeping
requirements, Superfund, Water
pollution control, Water Supply.

Dated: December 13, 2004.
George Pavlou,
Acting Regional Administrator, Region 2.
[FR Doc. 05-2709 Filed 2—14—05; 8:45 am]
BILLING CODE 6560-50-P



7711

Notices

Federal Register
Vol. 70, No. 30

Tuesday, February 15, 2005

This section of the FEDERAL REGISTER
contains documents other than rules or
proposed rules that are applicable to the
public. Notices of hearings and investigations,
committee meetings, agency decisions and
rulings, delegations of authority, filing of
petitions and applications and agency
statements of organization and functions are
examples of documents appearing in this
section.

ADVISORY COUNCIL ON HISTORIC
PRESERVATION

Advisory Council on Historic
Preservation; Notice of Meeting

SUMMARY: Notice is hereby given that
the Advisory Council on Historic
Preservation (ACHP) will meet on
Friday, February 18, 2005. The meeting
will be held in the Portola Room,
Portola Plaza Hotel, 2 Portola Plaza,
Monterey, California, beginning at 9
a.m.

The ACHP was established by the
National Historic Preservation Act of
1966 (16 U.S.C. 470 et seq.) to advise the
President and the Congress on matters
relating to historic preservation and to
comment upon Federal, federally
assisted, and federally licensed
undertakings having an effect upon
properties listed in or eligible for
inclusion in the National Register of
Historic Places. The ACHP’s members
are the Architect of the Capitol; the
Secretaries of the Interior, Agriculture,
Defense, and Transportation; the
Administrators of the Environmental
Protection Agency and General Services
Administration; the Chairman of the
National Trust for Historic Preservation;
the President of the National Conference
of State Historic Preservation Officers; a
Governor; a Mayor; a Native Hawaiian;
and eight non-Federal members
appointed by the President.

The agenda for the meeting includes
the following:

I. Chairman’s Welcome
II. Preserve America Community
Recognition and Chairman’s
Awards Presentation
III. Preserve America Program
Development
A. Program Status Report
B. Consideration of Preserve America
Future Action Plan
C. Review of Federal Agency Section
3 Reports
IV. California Heritage Tourism Issues
V. Report of the Executive Committee

A. ACHP FY 2006 Budget Request
VI. Report of the Preservation Initiatives
Committee
A. Heritage Tourism Initiatives
B. Historic Preservation Tax Issues
VII. Report of the Federal Agency
Programs Committee
A. Interstate Highway System
Exemption
B. U.S. Forest Service Off-Highway
Vehicles Policy
C. Nationwide Tribal Notification
Strategy
VIII. Report of the Communications,
Education, and Outreach
Committee
A. ACHP Strategies for Forming New
Preserve America Alliances
IX. Consideration of Foreclosure of
ACHP Comment by the Bureau of
Indian Affairs, Route 4
Improvements, South Dakota
X. Report of the Archaeology Task Force
XI. Chairman’s Report
A. ACHP Alumni Foundation
B. Legislative Issues
1. ACHP Reauthorization
C. Native American Advisory Group
XII. Executive Director’s Report
A. Staff Resources and
Communications
XIII. New Business
A. HUD Proposal for Affordable
Housing Initiative
B. 2005 ACHP Business Meeting
Schedule
XIV. Adjourn
Note: The meeting of the ACHP are open
to the public. If you need special
accommodations due to a disability, please
contact the Advisory Council on Historic
Preservation, 1100 Pennsylvania Avenue,
NW., Room 809, Washington, DC, 202—-606—

8503, at least seven (7) days prior to the
meeting.

FOR FURTHER INFORMATION CONTACT:
Additional information concerning the
meeting is available from the Executive
Director, Advisory Council on Historic
Preservation, 1100 Pennsylvania
Avenue, NW., #809, Washington, DC
20004.

Dated: February 10, 2005.
John M. Fowler,
Executive Director.
[FR Doc. 05-2914 Filed 2—14—-05; 8:45 am]
BILLING CODE 4310-10-M

DEPARTMENT OF AGRICULTURE

Submission for OMB Review;
Comment Request

February 10, 2005.

The Department of Agriculture has
submitted the following information
collection requirement(s) to OMB for
review and clearance under the
Paperwork Reduction Act of 1995, Pub.
L. 104-13. Comments regarding (a)
whether the collection of information is
necessary for the proper performance of
the functions of the agency, including
whether the information will have
practical utility; (b) the accuracy of the
agency’s estimate of burden including
the validity of the methodology and
assumptions used; (c) ways to enhance
the quality, utility and clarity of the
information to be collected; (d) ways to
minimize the burden of the collection of
information on those who are to
respond, including through the use of
appropriate automated, electronic,
mechanical, or other technological
collection techniques or other forms of
information technology should be
addressed to: Desk Officer for
Agriculture, Office of Information and
Regulatory Affairs, Office of
Management and Budget (OMB),
OIRA__Submission@OMB.EOP.GOYV or
fax (202) 395-5806 and to Departmental
Clearance Office, USDA, OCIO, Mail
Stop 7602, Washington, DC 20250—
7602. Comments regarding these
information collections are best assured
of having their full effect if received
within 30 days of this notification.
Copies of the submission(s) may be
obtained by calling (202) 720-8681.

An agency may not conduct or
sponsor a collection of information
unless the collection of information
displays a currently valid OMB control
number and the agency informs
potential persons who are to respond to
the collection of information that such
persons are not required to respond to
the collection of information unless it
displays a currently valid OMB control
number.

Animal Plant and Health Inspection
Service

Title: Swine Health Protection.

OMB Control Number: 0579-0065.

Summary of Collection: Title 21,
U.S.C. authorizes the Secretary and the
Animal and Plant Health Inspection
Service (APHIS) to prevent, control and
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eliminate domestic diseases, as well as
to take actions to prevent and manage
exotic diseases such as hog cholera,
foot-and-mouth disease, and other
foreign diseases. Disease prevention is
the most effective method for
maintaining a healthy animal
population and enhancing APHIS
ability to compete in the world market
of animals and the trade of animal
products. Because of serious threat to
the U.S. swine industry, Congress
passed Pub. L. 96—468 “Swine Health
Protection Act”” on October 17, 1980.
This law requires USDA to ensure that
all garbage is treated prior to its being
fed to swine that are intended for
interstate or foreign commerce or that
substantially affect such commerce.
Garbage is one of the primary media
through which numerous infections or
communicable diseases of swine are
transmitted. The Act and the regulations
will allow only operators of garbage
treatment facilities, which meet certain
specification to utilize garbage for swine
feeding. APHIS will use various forms
to collect information.

Need and Use of the Information:
APHIS collects information from
persons desiring to obtain a permit
(license) to operate a facility to treat
garbage. Prior to issuance of a license,
an inspection will be made of the
facility by an authorized representative
to determine if it meets all requirements
of the regulations. Periodic inspections
will be made to determine if licenses are
meeting the standards for operation of
their approved facilities. Upon receipt
of the information from the Public
Health Officials, the information is used
by Federal or State animal health
personnel to determine whether the
waste collector is feeding garbage to
swine, whether it is being treated, and
whether the feeder is licensed or needs
to be licensed.

Description of Respondents: Farms;
business or other for profit.

Number of Respondents: 347.

Frequency of Responses:
Recordkeeping; reporting: on occasion.

Total Burden Hours: 1,493.

Ruth Brown,

Departmental Information Collection
Clearance Officer.
[FR Doc. 05-2877 Filed 2—14-05; 8:45 am]

BILLING CODE 3410-34-M

DEPARTMENT OF AGRICULTURE

Food Safety and Inspection Service
[Docket No. 04-053N]

Codex Alimentarius Commission:
Proposals for New Work and Priorities
for the Codex ad hoc
Intergovernmental Task Force on
Foods Derived From Biotechnology

AGENCY: Food Safety and Inspection
Service, USDA.

ACTION: Notice of public meeting,
request for comments.

SUMMARY: The Office of the Under
Secretary for Food Safety, United States
Department of Agriculture (USDA), and
the Food and Drug Administration
(FDA), United States Department of
Health and Human Services, are
sponsoring a public meeting on March
3, 2005, to provide information and
receive public comments on new work
and priorities for the ad hoc
Intergovernmental Task Force on Food
Derived from Biotechnology of the
Codex Alimentarius Commission
(Codex). Following approval at the 27th
Session of the Codex Alimentarius
Commission (June 28-July 3, 2004) to
establish the Task Force, under the
chairmanship of Japan, Codex agreed to
solicit comments on the work that the
Task Force should undertake and on the
priorities for this new work.

DATES: The public meeting is scheduled
for Thursday, March 3, 2005, from 2
p.m. to 5 p.m.

ADDRESSES: The public meeting will be
held in Room 107—-A of the Jamie L.
Whitten Federal Building, 12th &
Jefferson Drive, SW., Washington DC.

FSIS invites interested persons to
submit comments on this notice.
Comments may be submitted by any of
the following methods:

e Mail, including floppy disks or CD—
ROMs, and hand- or courier-delivered
items: Send to the FSIS Docket Clerk,
U.S. Department of Agriculture, Food
Safety and Inspection Service, 300 12th
Street, SW., Room 102, Cotton Annex,
Washington, DC 20730. All comments
received must include the Agency name
and docket number 04—053N.

All comments submitted in response
to this notice will be available for public
inspection in the FSIS Docket Room at
the address listed above between 8:30
a.m. and 4:30 p.m., Monday through
Friday. The comments also will be
posted on the Agency’s Web site at
http://www.fsis.usda.gov/regulations/
2005 Notices Index/index.asp.

For further information about the
Codex ad hoc Intergovernmental Task

Force on Food Derived from
Biotechnology contact: Bernice Slutsky,
Ph.D., Special Assistant to the Secretary
for Biotechnology, Office of the
Secretary, U.S. Department of
Agriculture, 12th Street & Jefferson
Drive, Washington, DC 20250. Phone:
(202) 690—-0735, e-mail:
Bernice.slutsky@usda.gov.

FOR FURTHER INFORMATION ABOUT THE
PUBLIC MEETING CONTACT: Paulo
Almeida, U.S. Codex Office, FSIS, Room
4861, South Building, 1400
Independence Avenue, SW.,
Washington, DC 20250-3700, phone:
(202) 690—4042, Fax: (202) 720-3157.

SUPPLEMENTARY INFORMATION:
Background

The Codex Alimentarius Commission
(Codex) was established in 1962 by two
United Nations organizations, the Food
and Agriculture Organization (FAO) and
the World Health Organization (WHO).
Codex is the major international
standard-setting organization for
protecting the health and economic
interests of consumers and encouraging
fair international trade in food. Through
adoption of food standards, codes of
practice, and other guidelines
developed by its committees, and by
promoting their adoption and
implementation by governments, Codex
seeks to ensure that the world’s food
supply is sound, wholesome, free from
adulteration, and correctly labeled. In
the United States, USDA, FDA, and the
Environmental Protection Agency (EPA)
manage and carry out U.S. Codex
activities.

The Codex ad hoc Intergovernmental
Task Force on Foods Derived from
Biotechnology develops standards,
guidelines and recommendations for
foods derived from modern
biotechnology or for traits introduced
into foods by modern biotechnology, on
the basis of scientific evidence and risk
analysis, having regard, where
appropriate, to other legitimate factors
relevant to the health of consumers and
the promotion of fair practices in the
food trade.

Public Meeting

At the March 3, 2005 public meeting,
attendees will have the opportunity to
pose questions and offer comments on
work to be undertaken by the Codex ad
hoc Task Force on Foods Derived from
Biotechnology. Written comments may
be offered at the meeting or sent to Dr.
Bernice Slutsky (See ADDRESSES).
Written comments should state that they
relate to activities of the proposed ad
hoc Codex Intergovernmental Task
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Force for Foods Derived from
Biotechnology.

Additional Public Notification

Public awareness of all segments of
rulemaking and policy development is
important. Consequently, in an effort to
ensure that the public and in particular
minorities, women, and persons with
disabilities, are aware of this notice,
FSIS will announce it on-line through
the FSIS Web page located at http://
www.fsis.usda.gov/regulations/
2005_Notices_Index/.

FSIS also will make copies of this
Federal Register publication available
through the FSIS Constituent Update,
which is used to provide information
regarding FSIS policies, procedures,
regulations, Federal Register notices,
FSIS public meetings, recalls, and other
types of information that could affect or
would be of interest to our constituents
and stakeholders. The update is
communicated via Listserv, a free e-mail
subscription service consisting of
industry, trade, and farm groups,
consumer interest groups, allied health
professionals, scientific professionals,
and other individuals who have
requested to be included. The update
also is available on the FSIS Web page.
Through Listserv and the Web page,
FSIS is able to provide information to a
much broader, more diverse audience.

In addition, FSIS offers an email
subscription service which provides an
automatic and customized notification
when popular pages are updated,
including Federal Register publications
and related documents. This service is
available at http://www.fsis.usda.gov/
news_and_events/email_subscription/
and allows FSIS customers to sign up
for subscription options across eight
categories. Options range from recalls to
export information to regulations,
directives and notices. Customers can
add or delete subscriptions themselves
and have the option to password protect
their account.

Done in Washington, DC on: February 8,
2005.
F. Edward Scarbrough,
U.S. Manager for Codex Alimentarius.
[FR Doc. 05-2824 Filed 2—14-05; 8:45 am]
BILLING CODE 3410-DM-P

DEPARTMENT OF COMMERCE

Bureau of the Census

[Docket Number 040408110-5026-02]
RIN 0607-AA42

2010 Census Redistricting Data

Program Commencement of Phase 1:
State Legislative District Project

AGENCY: Bureau of the Census,
Department of Commerce.

ACTION: Notice of program.

SUMMARY: This notice announces the
commencement of Phase 1 of the 2010
Redistricting Data Program: The State
Legislative District Project. This first
phase specifically provides States the
opportunity to provide their legislative
districts (House and Senate) to the
Bureau of the Census (Census Bureau)
for the development of data products by
legislative district. States may continue
to update their legislative district plans
with any changes during the decade as
they currently do with changes to their
U.S. Congressional plans.

DATES: Comments on this notice must be
received by March 17, 2005. The
deadline for States to notify the Census
Bureau that they wish to participate in
Phase 1: State Legislative District Project
is August 1, 2005.

ADDRESSES: Please direct all written
comments on this notice to the Director,
U.S. Census Bureau, Room 2049,
Federal Building 3, Washington, DC
20233.

FOR FURTHER INFORMATION CONTACT:
Catherine C. McCully, Chief of the
Census Redistricting Data Office, U.S.
Census Bureau, Room 3631, Federal
Building 3, Washington, DC 20233,
telephone (301) 763—4039.

SUPPLEMENTARY INFORMATION: Under the
provisions of Public Law 94-171 (Title
13, United States Code (U.S.C.), Section
141(c)), the Director of the Census
Bureau is required to provide the
“officers or public bodies with initial
responsibility for legislative
apportionment or districting of each
state * * *” with the opportunity to
specify small geographic areas (for
example, voting districts, wards, and
election precincts) for which they wish
to receive decennial census population
totals for the purpose of
reapportionment and redistricting.

By April 1 of the year following the
decennial census, the Secretary is
required to furnish the State officials or
their designees with population counts
for counties, cities, census blocks, and
State-specified congressional districts,
legislative districts, and voting districts

that meet Census Bureau technical
criteria.

In accordance with the provisions of
Title 13, U.S.C. Section 141(c), and on
behalf of the Secretary of Commerce, the
Director announces the commencement
of Phase 1 of the 2010 Census
Redistricting Data Program. The purpose
of this notice is to provide further
information on the commencement of
Phase 1 of the 2010 Census Redistricting
Data Program, Phase 1—State
Legislative District Project. Future
notices will address the other phases of
the 2010 Program.

The 2010 Census Redistricting Data
Program was initially announced on
May 13, 2004, in the Federal Register
(69 FR 26547). The Census Bureau
received and responded to two
comments regarding the Redistricting
Data Program. Both comments were
concerned with the effect the census
residence rules have on State legislative
redistricting. In response, the Census
Bureau explained that, while we work
closely with the States to identify new
construction; correct political
boundaries; and add nonstandard
features for use as block boundaries, our
data tabulation programs consistently
use the residence rules established for
census collection and tabulation
purposes.

Beginning in the winter of 2005, the
Director of the Census Bureau will
invite the Governor and the legislative
leadership of the majority and minority
parties in each State to designate a
liaison to work with the Census Bureau
on the 2010 Census Redistricting Data
Program. In a separate letter, the Census
Bureau will invite each State to
participate in Phase 1, the State
Legislative District Project. This phase
will include a verification step and
tabulations based on Census 2000 data.
In addition, ongoing changes to
Congressional district plans will be
collected, and new tabulations will be
developed, as needed. Boundaries of
legislative and Congressional districts
will be held as 2010 tabulation census
block boundaries for those participating
States. Participation in Phase 1 is not a
prerequisite for participation in Phase 2
or 3 of the 2010 Census Redistricting
Data Program. With the commencement
of the American Community Survey
(ACS), the Census Bureau will produce
ACS data for States participating in
Phase 1 on a flow basis. For the 2010
census, the ACS will replace the long
form.

The deadline for each State to
respond with intent to participate is
August 1, 2005. The Census Bureau will
work with each State or organize a
kickoff meeting to ensure States are
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well-informed on the benefits of
working with the Census Bureau
towards a successful 2010 census.

Executive Order 12866

This notice has been determined to be
not significant under Executive Order
12866.

Dated: February 9, 2005.

Hermann Habermann,

Deputy Director and Chief Operating Officer,
Bureau of the Census.

[FR Doc. 05-2876 Filed 2—14-05; 8:45 am]|
BILLING CODE 3510-07—P

DEPARTMENT OF COMMERCE

International Trade Administration
A-570-863

Honey from the People’s Republic of
China: Rescission of Antidumping
Duty New Shipper Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

EFFECTIVE DATE: February 15, 2005.
SUMMARY: On May 24, 2004, the
Department of Commerce (the
Department) initiated a new shipper
review of the antidumping duty order
on honey from the People’s Republic of
China (PRC) covering the period
December 1, 2003, through May 31,
2004. This new shipper review covered
one exporter, Foodworld International
Club, Ltd. (Foodworld). For the reasons
discussed below, we are rescinding the
review of Foodworld.

FOR FURTHER INFORMATION CONTACT:
Kristina Boughton, or Bobby Wong at
(202) 482-8173 or (202) 482-0409,
respectively; AD/CVD Operations,
Office 9, Import Administration,
International Trade Administration,
U.S. Department of Commerce, 14th
Street and Constitution Avenue, NW,
Washington, DC 20230.

SUPPLEMENTARY INFORMATION:

Background

On May 24, 2004, the Department
received a timely request for a new
shipper review of the antidumping duty
order on honey from the PRC from
Foodworld, an exporter of the subject
merchandise sold to the United States.
On August 5, 2004, the Department
initiated a new shipper review of
Foodworld under the antidumping duty
order on honey from the PRC for the
period December 1, 2003, through May
31, 2004. See Honey From The People’s
Republic of China: Initiation of New
Shipper Antidumping Duty Review, 69
FR 47407. On August 24, 2004, the

Department issued an antidumping duty
questionnaire to Foodworld. Foodworld
submitted its Section A response on
October 4, 2004, its Section C response
on October 8, 2004, and its Section D
response on October 12, 2004. On
December 22, 2004, the Department
issued a supplemental questionnaire to
Foodworld. On January 14, 2005,
Foodworld submitted a letter informing
the Department of its wish to withdraw
from this new shipper review and
asking the Department to terminate the
review.

Scope of the Antidumping Duty Order

The products covered by this order
are natural honey, artificial honey
containing more than 50 percent natural
honey by weight, preparations of natural
honey containing more than 50 percent
natural honey by weight, and flavored
honey. The subject merchandise
includes all grades and colors of honey
whether in liquid, creamed, comb, cut
comb, or chunk form, and whether
packaged for retail or in bulk form.

The merchandise subject to this order
is currently classifiable under
subheadings 0409.00.00, 1702.90.90,
and 2106.90.99 of the Harmonized Tariff
Schedule of the United States (HTSUS).
Although the HTSUS subheadings are
provided for convenience and customs
purposes, the Department’s written
description of the merchandise under
order is dispositive.

Rescission of New Shipper Review

Pursuant to 19 CFR 351.214(f)(1), the
Department may rescind a new shipper
review if a party that requested a review
withdraws its request not later than 60
days after the date of publication of
notice of initiation of the requested
review. Although Foodworld withdrew
its request for a new shipper review on
January 14, 2005, which is after the
expiration of the 60—day deadline, the
Department nevertheless has the
discretion to extend the time period for
withdrawal on a case-by-case basis. See
e.g., Certain Preserved Mushrooms from
the People’s Republic of China: Notice
of Partial Rescission of Seventh New
Shipper Review, 69 FR 22004 (April 23,
2004). We find it reasonable to extend
the deadline for withdrawal in this case
because we had not yet committed
significant resources to this new shipper
review. Specifically, we had not begun
calculating an antidumping duty margin
for Foodworld nor had we verified any
of Foodworld’s data. Furthermore,
Foodworld was the only party to request
areview, and we did not receive any
submissions opposing Foodworld’s
withdrawal of its request for review.
Finally, we note that our decision to

rescind this new shipper review with
respect to Foodworld would not
prejudice any party to this proceeding,
as Foodworld will continue to be
included in the PRC—wide rate to which
it was subject at the time it requested
this review. For these reasons, we have
accepted Foodworld’s withdrawal and
are rescinding the new shipper review
of the antidumping duty order on honey
from the PRC in accordance with 19
CFR 351.214(f)(1).

Cash Deposits

The Department will notify U.S.
Customs and Border Protection (CBP)
that bonding is no longer permitted to
fulfill security requirements for
shipments from Foodworld of honey
from the PRC entered or withdrawn
from warehouse for consumption in the
United States on or after the publication
of this notice of rescission of
antidumping duty new shipper review
in the Federal Register. Further,
effective upon publication of this notice,
for all shipments of the subject
merchandise exported by Foodworld
and entered or withdrawn from
warehouse for consumption, the cash
deposit rate will be the PRC—wide rate,
which is 183.80 percent.

Notification to Interested Parties

This notice serves as a reminder to
importers of their responsibility under
19 CFR 351.402(f) to file a certificate
regarding the reimbursement of
antidumping duties prior to liquidation
of the relevant entries during this
review period. Failure to comply with
this requirement could result in the
Secretary’s presumption that
reimbursement of antidumping duties
occurred and subsequent assessment of
double antidumping duties.

Notification to Parties Subject to
Administrative Protective Orders

This notice serves as a reminder to
parties subject to administrative
protective orders (APO) of their
responsibility concerning the
disposition of proprietary information
disclosed under APO in accordance
with section 351.305(a)(3) of the
Department’s regulations. Timely
written notification of the return/
destruction of APO material or
conversion to judicial protective order is
hereby requested. Failure to comply
with the regulations and terms of an
APO is a violation, which is subject to
sanctions.

We are issuing and publishing this
determination and notice in accordance
with sections 751(a)(2)(B) and 777(i)(1)
of the Tariff Act of 1930, as amended,
and 19 CFR 351(f)(3).)
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Dated: February 8, 2005.
Barbara E. Tillman,

Acting Deputy Assistant Secretary for Import
Administration.

[FR Doc. E5—630 Filed 2—-14—05; 8:45 am]
BILLING CODE 3510-DS-S

DEPARTMENT OF COMMERCE

International Trade Administration
A-583-831

Stainless Steel Sheet and Strip in Coils
From Taiwan; Final Results and Partial
Rescission of Antidumping Duty
Administrative Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

SUMMARY: On August 9, 2004, the
Department of Commerce (the
Department) published in the Federal
Register the preliminary results and
partial rescission of the administrative
review of the antidumping duty order
on stainless steel sheet and strip in coils
from Taiwan. This review covers 13
manufacturers/exporters. The period of
review (POR) is July 1, 2002, through
June 30, 2003.

We provided interested parties with
an opportunity to comment on the
preliminary results of review. After
analyzing the comments received, we
made changes to the margin calculations
for two respondents, Chia Far Industry
Factory Co., Ltd. (Chia Far) and Yieh
United Steel Corporation (YUSCO).
Therefore, the final results of review
differ from the preliminary results of
review. The final weighted—average
dumping margins for the reviewed firms
are listed below in the section entitled
“Final Results of the Review.”
EFFECTIVE DATE: February 15, 2005.

FOR FURTHER INFORMATION CONTACT:
Melissa Blackledge; or Karine Gziryan,
AD/CVD Operations, Office 4, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th and Constitution
Avenue, NW, Washington, DC 20230;
telephone: (202) 482—-3518 or (202) 482—
4081, respectively.

SUPPLEMENTARY INFORMATION:
Background

The following events occurred after
the Department published the
preliminary results of the instant
administrative review in the Federal
Register. See Stainless Steel Sheet and
Strip in Coils from Taiwan: Preliminary
Results and Partial Rescission of
Antidumping Duty Administrative
Review, 69 FR 48212 (August 9, 2004)

(Preliminary Results). On November 8,
2004, the Department extended the time
limit for completing the final results of
review until February 5, 2004. See
Stainless Steel Sheet and Strip in Coils
From Taiwan: Extension of Time Limit
for Final Results of Antidumping Duty
Administrative Review, 69 FR 67312
(November 17, 2004). During September
and December 2004, the Department
received timely responses to several
supplemental questionnaires (see Chia
Far’s September 2004 supplemental
questionnaire response and Ta Chen
Stainless Pipe Co., Ltd.’s (Ta Chen)
September and December 2004
supplemental questionnaire response).
During the period August 2004 through
November 2004, the petitioners * and Ta
Chen submitted comments to the
Department regarding Ta Chen’s claim
that it did not export subject
merchandise to the United States during
the POR. On October 27, 2004, the
Department placed on the record
documents obtained from U.S. Customs
and Border Protection (CBP) regarding
certain U.S. entries of merchandise sold
by Yieh Mau Corporation (Yieh Mau)
during the POR. During October and
November 2004, we conducted
verifications of the sales and cost
information provided by Chia Far and
YUSCO. In response to the Department’s
invitation to comment on the
Preliminary Results, the petitioners and
Chia Far filed case briefs on December
16, 2004. The petitioners, Chia Far,
YUSCO, and Ta Chen filed rebuttal
briefs on December 21, 2004.

Period of Review

The POR is July 1, 2002, through June
30, 2003.

Scope of the Review

The products covered by the order are
certain stainless steel sheet and strip in
coils. Stainless steel is an alloy steel
containing, by weight, 1.2 percent or
less of carbon and 10.5 percent or more
of chromium, with or without other
elements. The subject sheet and strip is
a flat-rolled product in coils that is
greater than 9.5 mm in width and less
than 4.75 mm in thickness, and that is
annealed or otherwise heat treated and
pickled or otherwise descaled. The
subject sheet and strip may also be
further processed (e.g., cold—rolled,
polished, aluminized, coated, etc.)
provided that it maintains the specific

1 Allegheny Ludlum, AK Steel Gorporation
(formerly Armco, Inc.), J&L Specialty Steel, Inc.,
North American Stainless, Butler-Armco
Independent Union, Zanesville Armco Independent
Union, and the United Steelworkers of America,
AFL-CIO/CLC.

dimensions of sheet and strip following
such processing.

The merchandise subject to the order
is classified in the Harmonized Tariff
Schedule of the United States (HTS) at
subheadings: 7219.13.0031,
7219.13.0051, 7219.13.0071,
7219.1300.812, 7219.14.0030,
7219.14.0065, 7219.14.0090,
7219.32.0005, 7219.32.0020,
7219.32.0025, 7219.32.0035,
7219.32.0036, 7219.32.0038,
7219.32.0042, 7219.32.0044,
7219.33.0005, 7219.33.0020,
7219.33.0025, 7219.33.0035,
7219.33.0036, 7219.33.0038,
7219.33.0042, 7219.33.0044,
7219.34.0005, 7219.34.0020,
7219.34.0025, 7219.34.0030,
7219.34.0035, 7219.35.0005,
7219.35.0015, 7219.35.0030,
7219.35.0035, 7219.90.0010,
7219.90.0020, 7219.90.0025,
7219.90.0060, 7219.90.0080,
7220.12.1000, 7220.12.5000,
7220.20.1010, 7220.20.1015,
7220.20.1060, 7220.20.1080,
7220.20.6005, 7220.20.6010,
7220.20.6015, 7220.20.6060,
7220.20.6080, 7220.20.7005,
7220.20.7010, 7220.20.7015,
7220.20.7060, 7220.20.7080,
7220.20.8000, 7220.20.9030,
7220.20.9060, 7220.90.0010,
7220.90.0015, 7220.90.0060, and
7220.90.0080. Although the HTS
subheadings are provided for
convenience and customs purposes, the
Department’s written description of the
merchandise under the order is
dispositive.

Excluded from the scope of the order
are the following: (1) sheet and strip that
is not annealed or otherwise heat treated
and 